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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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UNITED STATES COURT OF APPEALS 


SECOND CIRCUIT 
No. 74-1160 


Before SmitH and MawnsFIELp, Circuit Judges, and 
BarTELs,* District Judge. 


This is an appeal by Dairylea Cooperative, Inc. from a 


*Of the Eastern District of New York, sitting by designation. 
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judgment of the United States District Court for the Southern 
District of New York, Carter, J., dismissing its complaint against 
the Secretary of Agriculture of the United States seeking a 
judgment invalidating as contrary to the Agricultural Marketing 
Agreement Act of 1937 the base-excess provisions of Federal Milk 
Marketing Order 4 (7 C.F.R. §§ 1004.1 et seq. (1974)), and also 
seeking compensation for losses sustained by its members. 


Affirmed. 
BartTE.Ls, District Judge: 


Dairylea Cooperative, Inc. (‘“Dairylea’’) is an association of 
dairy farmers organized pursuant to 7 U.S.C. § 291 (1970) which, 
in addition to representing producers, acts as a milk handler. ' Its 
members are producers located in New York, New Jersey, Penn- 
sylvania and elsewhere and subject generally to Federal Milk 
Marketing Order 2 (7 C.F.R. §§ 1002.1 et seq. (1974)). Penn- 
marva Dairymen’s Cooperative Federation, Inc. (‘‘Pennmarva’”’), 
which was permitted to intervene as a defendant in support of the 
challenged provisions of Federal Milk Marketing Order 4, is a 
federation of three cooperatives, allegedly representing forty-five 
hundred dairy farmers subject to Order 4. 


In May, June and October of 1972 Dairylea was required, in 
order to meet the increased demands of one of its customers in 
Flemington, New Jersey, to shift milk produced by its members 
in other areas previously regulated and priced under Order 2, to 
the Flemington, New Jersey handler, and the milk thus became 
regulated and priced under Order 4. As hereafter explained, there 
are important differences between Order 2 and Order 4, though 
both were adopted by the Secretary of Agriculture (‘‘Secretary’’) 
to effectuate the purposes of the Agricultural Marketing 
Agreement Act of 1937 (‘‘the Act’’)? focusing primarily upon the 
seasonal adjustment of milk production in accordance with the 
market’s needs. Dairylea claims that in shifting the milk of some 
of its member-producers from the Order 2 to the Order 4 area, 
they were penalized in a discriminatory manner by the imposition 
of an arbitrary low base for Class I sales for a period of from five 
to ten months resulting in a loss in excess of $262,500. 


1. While the term “‘producer’’ is not defined in the Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C. §§ 601 et seq., it is defined at 7 C.F.R. 
§ 1004.11 (1974). The term ‘‘handler’”’ is defined generally in the statute at 7 
U.S.C. § 608c(1) and more specifically in the regulations at 7 C.F.R. § 1004.9 
(1974). 

2. 7U.S.C. §§ 601-24 (1970), as amended (Supp. III, 1973). 
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Accordingly, Dairylea challenges the Order 4 base-excess plan 
generally upon the grounds that it (a) violates the Act because it 
provides for substantially reduced returns to newly entering 
producers for a minimum period of five months and a maximum 
period of sixteen months, and (b) is not a reasoned decision 
supported by substantial evidence in the record. The Secretary 
not only asserts that the challenged section is fully authorized by 
the Act and supported by substantial evidence, but contends 
further that the District Court erred in accepting jurisdiction over 
the subject matter without requiring Dairylea to exhaust its 
administrative remedy. Before reaching the merits, it is necessary 
to turn to the threshold question of jurisdiction. 


Jurisdiction 


We reluctantly conclude that Dairylea is a producer and as such 
was not required to exhaust any administrative remedy before 
invoking the jurisdiction of the District Court and indeed had no 
administrative remedy to exhaust. Considering the complicated 
nature of the provisions of the Act and the labyrinthian 
regulations issued thereunder, it would be most appropriate for 
Dairylea’s complaint to be considered first by the Secretary, who 
possesses the facilities and the expertise to review and interpret 
the Act and regulations herein involved. * While a remand is most 
inviting and would permit a dismissal of the complaint without 
reaching the merits, we regretfully find no authority which would 
justify such action. 


Though the Act affects producers, it was not designed to 
regulate producers but to regulate handlers only.‘ Thus, while 
handlers may apply for judicial review of agricultural orders only 
after exhausting their administrative remedies, the Act is silent 
as to both judicial and administrative remedies for producers. 7 
U.S.C. § 608c(15)(1970). The Supreme Court, however, has held 
that this silence does not bar producers from judicial remedies. 


3. ‘‘The milk problem is so vast that fully to comprehend it would require an 
almost universal knowledge ranging from geology, biology, chemistry and 
medicine to the niceties of the legislative, judicial and administrative processes 
of government. It affects an industry immense in scope, for dairying is said to be 
the largest single branch of agriculture in this country with the exception of that 
of raising livestock for slaughter, the annual money value of dairy products 
running to billions of dollars.’’ Queensboro Farms Products v. Wickard, 137 
F.2d 969, 975 (2d Cir. 1943). 

4. ‘‘.. . No order issued under this chapter shall be applicable to any producer in 
his capacity as a producer.’’ 7 U.S.C. § 608c(13)(B) (1970). See 7 U.S.C. 
§ 608c(1) (1970). 
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Stark v. Wickard, 321 U.S. 288, 308-11 (1944); see Zuber v. 
Allen, 396 U.S. 168 (1969). 


The Government argues that Dairylea not only is a producer 
but also a handler and therefore must exhaust its administrative 
remedies under 7 U.S.C. § 608c(15)(1970) before instituting this 
action. It is true that Dairylea has acted as a handler to the extent 
of payments made by it to the Order 4 Producer-Settlement Fund, 
but it is not acting as such in this case. In fact, the Secretary has 
treated cooperatives as either handlers or producers on the basis 
of the interests they represent in the action then pending. See In 
re Producers Creamery Co. of Springfield, 23 A.D. 515 (1964).°In 
his testimony before Judge Carter, the Federal Milk Market 
Administrator for Order 4, Alexander St. Clair, admitted that a 
cooperative which is both a producer and a handler routinely may 
be treated as a producer. *The concern of Dairylea in this action is 
not the money which it paid into the Producer-Settlement Fund, 
since its total payments will remain constant whatever the 
outcome of the case, but with the money collected on behalf of its 
producer-members as authorized by 7 U.S.C. § 610(b)(1) (1970) 
which will increase if the action succeeds. See Inter-State Milk 
Producers’ Cooperative, Inc. v. St. Clair, 314 F.Supp. 108, 111 
(D.Md. 1970). Thus, for purposes of this suit, Dairylea must be 
deemed a producer suing in its representative capacity and ac- 
cordingly the jurisdiction asserted below was proper.’ 


This is true even though the Secretary by letter from an 
Agricultural Department attorney abruptly offered to provide 
Dairylea with an administrative hearing two and one-half months 
after this action was commenced. In light of the regulations which 
restrict such remedies to handlers, 7 C.F.R. § 900.52 (1974), and 
the administrative decisions which have done the same, In re 


5. See also 7 C.F.R. §§ 1004.9, 1004.12(b) (1974) which suggest that a 
cooperative may function as both a producer and a handler. 

6. Such a policy also seems to accord with Congressional intent since the Act 
itself recognizes that an individual or entity may fit into more than one category. 
Thus, by 7 U.S.C. § 608c(13)(B) (1970) producers are exempted from regulation 
only in their capacities as producers. When a producer acts as a handler he is not 
so exempted. See also 7 U.S.C. § 608c(5)(C) (1970). 

7. In Rasmussenv. Hardin, 461 F.2d 595 (9th Cir. 1972), which the Government 
cites, the petitioner was a producer-handler in Order 31, an entity different from 
either a producer or a handler, and the action was dismissed for failure to exhaust 
the administrative remedies which the court deemed open to producers-handlers. 
Stark v. Wickard, 321 U.S. 288 (1944), was held to apply only to producers, and 
in Order 31, as in Order 4, a producer-handler is deemed a handler. 7 C.F.R. 
§§ 1131.10, 1004.10 (1974). 
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Producers Creamery Co. of Springfield, supra, such a letter does 
not satisfy the publication requirements of the Administrative 
Procedure Act, 5 U.S.C. § 552(a)(1) (1970).* Upon this review it 
is our function to determine whether the Secretary’s order is 
within his granted power, issued pursuant to proper procedure, 
and adequately supported by substantial evidence and reason. 
Davis, Administrative Law, § 5.03, p. 299 (1958 ed.); Fairmont 
Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971); Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 317 (3d Cir. 1968), cert. 
denied, 394 U.S. 929 (1969). 


Milk Regulation under the Act 


The rationale and scheme of milk regulation under the Act have 
been succinctly and fully described by the Supreme Court in 
Zuber v. Allen, supra, and Lehigh Valley Coop. Farmers, Inc. v. 
United States, 370 U.S. 76 (1962), and by many other 
authorities.* In order to properly focus upon the issue presented 
by the challenge to the validity of Order 4, it is necessary, 
however, to repeat some of this background. 


Milk consumption is, more or less, uniform throughout the 
year, while milk production, on the other hand, is not uniform. 
Production varies, depending upon the season of the year. Since 
fluid milk is perishable, it must be produced and marketed 
steadily throughout the year in order to meet consumer demands. 
Milk has two end uses, one as a consumer diet and the other as 
manufactured dairy products, such as butter and cheese. There is 
a premium price for consumer milk, referred to in the Order as 
Class I milk, while the excess quantity of milk above such Class I 
use of milk, described in the Order as Class II milk, carries with it 
a lower price. This produces a two-price structure for the same 
quality product depending upon its use. Related to the price 
structure of milk is the seasonal fluctuation of its production. In 
the spring months, referred to as the flush period, when the 
bovine population is highly fertile, there is an overproduction of 
milk; whereas in the fall and winter months, referred to as the 
short period, the production of milk is considerably lower. 
8. The Government cites as a requirement for the exhaustion of administrative 
remedies In re Lehigh Valley, AMA Docket #M2-31 (Jan. 29, 1971), a non-final 
and unreported decision by a hearing examiner in the Department of 
Agriculture. There a cooperative was permitted to challenge administratively a 
seasonal adjustment plan. Such decision does not satisfy the publication 
requirements of the Administrative Procedure Act and, in fact, the jurisdictional 


issue was never discussed. 
9. See Zuber v. Allen, supra, 396 U.S. at 172 fn. 2. 
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Therefore, to meet the relatively uniform consumption of fluid 
milk throughout the year, larger herds must be maintained than 
are required for milk consumption during the flush months. 
Before the Act, handlers took advantage of the milk surplus thus 
arising during the flush months by obtaining bargain prices for 
milk through competition among producers. The purpose of the 
Act was to eliminate this destructive competition by providing a 
uniform price throughout the year for producers regardless of the 
use to which their milk is put by the handler. (7 U.S.C. 
§ 608c(5)(B) (Supp. III, 1973)).*° 


The Act also provides for the promulgation by the Secretary of 
regulations called ‘‘marketing orders’”’ which govern marketing of 
milk in various geographical areas of the United States (7 U.S.C. 
§ 608c(1) (1970)); each of his 74 Marketing Orders covers a 
particular milk marketing area. The Secretary, through his 
regulations, has provided for a basic two-price structure which 
provides a higher value for fluid or Class I milk, and a lower value 
for the excess milk which is used in manufactu: -d dairy products, 
Class II milk. To effectuate this structure and stabilize the 
market, regulations have been adopted which provide for two 
unique devices: (i) a uniform ‘‘blended’”’ price fixed by the Market 
Administrator to be paid by handlers to each producer in the 
marketing area regardless of whether the handler disposes of milk 
at the high Class I price for fluid use, or at the lower Class II price 
for manufactured dairy products, and (ii) an equalization pool, 
called a Producer Settlement Fund, administered by the agent of 
the Secretary to maintain the blended price. Handlers make 
payments to the pool in the amount of the excess of their use 
value'!' over the adjusted uniform blended price paid by them to 
their producers, and handlers make withdrawals from the pool in 
the amount that the use value of the milk they purchase is less 
than the adjusted blended price they pay to their producers. The 
Act specifies several limited exceptions to price uniformity such 


10. ‘‘The fluid milk industry is affected by factors of instability peculiar to itself 
which call for special methods of control. Under the best practicable adjustment 
of supply to demand the industry must carry a surplus of about 20 per cent, 
because milk, an essential food, must be available as demanded by consumers 
every day in the year, and demand and supply vary from day to day and ac- 
cording to the season; but milk is perishable and cannot be stored. Close ad- 
justment of supply to demand is hindered by several factors difficult to control.”’ 
Nebbia v. New York, 291 U.S. 502, 517 (1933). 

11. The Administrator sets the Class I and Class II use values and such values 
are not the prices charged the consumer by the handler, which are generally 
higher and unregulated. 7 U.S.C. § 608c(13)(A) (1970). 
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as seasonal or annual adjustments which may be and are set forth 
in marketing orders, i.e., Base-Excess Plan (7 U.S.C. 
§ 608c(5)(B)(d)), Louisville Plan (7 U.S.C. § 608c(5)(B)(e)), and 
Class I Base Plan (7 U.S.C. § 608c(5)(B)(f)). '” 


Mechanics of Seasonal and 
Annual Adjustment Plans 


Section 608c(5)(B)(d) of the Act provides that an adjustment 
may be made in the uniform price “to encourage seasonal ad- 
justments in the production of milk through equitable ap- 
portionment of the total value of the milk purchased by any 
handler, or by all handlers, among producers on the basis of their 
marketings of milk during a representative period of time. . . .”’ 
To encourage such seasonal adjustments, the Secretary 
promulgated the base-excess provisions of Order 4 (7 C.F.R. 
§ 100.4.90-95 (1974)) which are designed to stimulate producers 
to offset the usual seasonal fluctuations in milk production by 
adjusting their production to the market’s needs. The purpose of 
these provisions is to encourage fulfillment of the market’s 
demands in the short season when milk is in short supply by 
providing for a lower Class II price to be paid for the excess of the 
producer’s milk above the amount he produced during the 
previous short season. The Order provides that the base-making 
period for Class I milk shall be from August through December. 
The average daily pounds of milk delivered by each producer to an 
Order 4 handler during this base period is calculated and assigned 
as Class I milk carrying the highest price, and the milk in excess 
of the base milk is assigned as Class II milk carrying a lower 
price. Thus, the more milk the producer can produce in the short 
season from August lst to December 31st, the larger will be his 
base for which he will receive the higher Class I price. Under this 
Order a base would be established for each producer depending 
upon his deliveries in the preceding months of August through 
December provided that under no circumstances shall the base 
period be less than four months. Producers establish new bases 
each year effective for the twelve-month period from March Ist 
through February of the following year. 


Not all Orders, however, utilize the base-excess adjustment 
found in Order 4. Order 2, for example, which regulates parts of 
New York and New Jersey, uses the so-called Louisville Plan to 
stimulate seasonal adjustments. Under this plan a fixed amount 


12. For others see 7 U.S.C. §§ 608c(5)(B)(a)-(c). 
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is deducted from prices otherwise payable to producers whose 
milk is delivered to the market during the flush months of 
overproduction and the amount so deducted is deposited in a fund 
which is used to add to the prices paid producers during the fall 
and winter months of undersupply. All producers delivering milk 
to the market during the fall and winter months receive the added 
increments irrespective of whether they have previously delivered 
to the market in the spring and summer months. 7 C.F.R. 
§ 1002.71 (1974). 


Some orders utilize no seasonal adjustment plan at all but 
rather an annual use adjustment plan called a Class I Base Plan. 
Dairylea claims, in fact, that the Order 4 plan is actually a Class I 
Base Plan (7 C.F.R. §§ 1125.90 et seq. (1974)). The Class I Base 
Plan is distinctly different from either the Base-Excess or the 
Louisville Plan. The Class I Base Plan is designed to control 
overproduction of milk and centers on the annual level of milk 
deliveries by each producer over one to three years, while Base- 
Excess and Louisville Plans are directed to control seasonality of 
production of a producer within one year.'* Under a Class I Base 
Plan bases generally are assigned to eligible producers on the 
effective date of the plan based upon the four months of lowest 


production of the producer. The plan provides for a three-year 
rolling average to determine the production history of each 
producer for use in assigning him a Class I base, and his three- 
year production history would be the average of his deliveries 
during his four months of lowest production in each of the three 
years. '* 


The problem which has brought Dairylea before us is that under 
the Order 4 Base-Excess Plan possible prejudice arises when a 
producer from outside the Order begins to sell milk within the 
Order. Because of the necessity to build up a marketing base in 
the short season before he can obtain a Class I price, the new 
producer will not have a base until he has participated during the 
base-period months of August through December. For such new 
producers Order 4 provides an interim base for Class I milk as 
follows: January, February—60 %; March-June— 50%; July— 
60 %; August-November— 70 %; December— 60%. This interim 
base continues until the new producer is able to establish under 


13. Base Plans in U.S. Milk Markets: Development, Status and Potential, June 
1972, Marketing Research Report No. 957, U.S. Department of Agriculture’s 
Economic Research Services, at page 5. 

14. See 37 F.R. 26019 et seq. (Dec. 7, 1972). 
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Order 4 a base from August through December. 7 C.F.R. 
§ 1004.92(e) (1974). 


Special consideration is given to Order 2 producers (New York, 
New Jersey), like Dairylea, who enter the Order 4 region no later 
than October Ist. Such producers are permitted to calculate their 
base on the total amount of milk delivered in both order regions 
throughout August-December provided that the new Order 4 
producer was an Order 2 producer on August Ist of that year and 
continued such status in all or part of the two months of August 
and September ‘‘and who otherwise was an Order No. 4 
producer...for all of the remaining August through December 
period.”’ 7 C.F.R. § 1004.92(c) (1974). The result of this special 
consideration is to set a minimum three-month base-making 
period under Order 4 for certain Order 2 producers moving into 
Order 4 after August lst but before October 1st, rather than the 
five-month period under Order 4 applicable to producers from 
other regions. 


The new producer, of course, is compelled to utilize the above 
interim base percentages until March Ist of the year subsequent 
to the year in which he established an Order 4 base. Thus, an 
Order 2 producer who enters the Order 4 region November Ist 
must rely on the interim base not just until March lst of the 
subsequent year but until March lst of the second subsequent 
year, a period of sixteen months (maximum). Even the least 
amount of time for which the new producer from Order 2 region 
would be compelled to rely on the interim base would be five 
months (October-March).'® Dairylea made deliveries under Order 
4 in May, June and October, 1972, and did not receive an 
historical base under Order 4 until March 1, 1973. In the mean- 
time it received the interim percentage base averaging 60%, 
whereas it claims that predicated on its Order 2 production its 
historical base was 90 %. It is these gaps during which interim 
percentages are applicable which are the subject of Dairylea’s 
complaint. 


Propriety of Order 4 


Dairylea does not contest the necessity for some sort of a plan 
to deal with seasonal production differentials. The basis of its 


15. Under the prior Order 4 base-excess plan, which Dairylea apparently ap- 
proved, the base-making period was July through December but the base and 
excess prices were applicable only during the months of March through June, 7 
C.F.R. §§ 1004.63, 1004.64 (1970). Under the new Order 4, of course, base and 
excess prices apply throughout the year. 
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challenge to Order 4 is the change from the former Order 4 base- 
excess plan, applicable only during the spring months, to a base- 
excess plan operating during the entire year coupled with 
allegedly arbitrarily assigned bases for new producers during the 
interim before acquiring an historical base. Dairylea alleges that 
this new Order 4 violates a number of specific provisions of the 
Act including (a) the requirement that producers receive uniform 
prices for their product, (b) the prohibition against trade barriers 
limiting the marketing of milk in any area, and (c) the prohibition 
against treating producers newly entering the market on a basis 
different from that accorded established producers except for a 
period not to exceed three months. The alleged violations will be 
discussed seriatim. 


(a) The Uniform Price Requirement 


Though the very foundation of the Act is to provide uniform 
prices to all producers in the marketing area subject only to 
specifically enumerated adjustments (7 U.S.C. § 608c(5)(B)), the 
Act does not reach the retail sale of milk. Dairylea cites Zuber v. 
Allen, supra, and Brannan v. Stark, 342 U.S. 451 (1952), as 
authorities in support of its claim that the price uniformity 
requirement has been violated by Order 4. Neither of these cases 


is in point. Zuber, supra, dealt only with a non-cost related 
geographical differential, while Brannan dealt with a com- 
pensatory differential charged to producers who were not 
cooperative members. Neither differential, the Court found, was 
authorized by the Act. Here, however, the base-excess plan is 
specifically enumerated as a permissible adjustment, 7 U.S.C. 
§ 608c(5)(B)(d), as is the Louisville Plan in subsection (e) and the 
Class I Base Plan in subsection (f). In fact, the Court noted in 
Zuber that “ [t]he foundation of the statutory scheme is to 
provide uniform prices to all producers in the marketing area, 
subject only to specifically enumerated adjustments.’’396 U.S. at 
179 (emphasis added). As the base-excess provision complained of 
is one of these specifically enumerated adjustments, it is a per- 
mitted exception to the rule of uniformity and does not constitute 
a violation of the Act. Vaughn-Griffin Packing Co. v. Freeman, 
296 F.Supp. 458 (M.D.Fla. 1968), affirmed, 423 F.2d 1094 (5th 
Cir. 1970), is also cited by appellant for the proposition that the 
provisions of Order 4 are unconstitutionally discriminatory in 
violation of the uniform price requirement and the due process 
mandate of equal protection of the law. Since it involves entirely 
different facts relative to a different product, and likewise refers 
to dissimilar provisions of the Act, the case is inapposite. 
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(b) Trade Barrier Limitation of 
§ 608c (5)(G) 


Dairylea, citing Lehigh Valley Cooperative Farmers, Inc. v. 
United States, supra, alleges that the base-excess plan of Order 4 
violates 7 U.S.C. § 608c(5)(G) (1970) which specifically states 
that no marketing agreement or order “‘shall prohibit or in any 
manner limit . . . the marketing in that area of any milk or product 
thereof produced in any production area in the United States.” 
Order 4 does not prohibit or limit the marketing of milk but 
simply provides a ceiling for a temporary period on the amount of 
milk for which a newly entering producer may receive a Class I 
price. It is not a trade barrier and does not interfere substantially 
with free access to the market. This subsection was exhaustively 
reviewed in Lehigh Valley Coop., supra, by the Supreme Court. 
There the Secretary had included in Order 2 a provision for 
permanent compensatory payments on non-pool milk sold in the 
marketing area by outside order handlers. A handler who brought 
outside milk into the area and sold it for fluid use would have to 
pay the pool producers through the Producer Settlement Fund an 
amount equal to the difference between the minimum prices for 
the highest and lowest use classification prevailing in the area. 
This provision had the consequence of requiring non-pool milk to 
subsidize pool milk which was thus insulated from competition. 
Therefore, the Order set up an economic trade barrier specifically 
prohibited by 7 U.S.C. § 608c(5)(G). This decision does not bar 
all adjustments as illegal trade barriers. See Sunny Hill Farms 
Dairy Co., Inc. v. Hardin, 446 F.2d 1124, 1131 (8th Cir. 1971), 
cert. denied, 405 U.S. 1023 (1972); Fairmont Foods Co. v. 
Hardin, supra, 442 F.2d at 771-72. In fact, Congress has 
authorized certain limitations on milk distribution in 7 U.S.C. 
§§ 608c(5)(B) and 608c(5)(D) (1970), (Supp. III, 1973). Moreover, 
not only does the base-excess plan with which we are dealing 
provide for no compensatory payments, but unlike the Lehigh 
Valley plan it is specifically permitted by statute, 7 U.S.C. 
§ 608c(5)(B)(d). Thus, as a temporary non-compensatory plan 
specifically permitted by law and requiring no _ substantial 
dislocation of new producers, the base-excess plan of Order 4 does 
not violate the trade barrier strictures of either the Act or the 
Supreme Court. 


(c) Lowest Use Classification Limitation of § 608c 
(5)(D) and Three-Month Limitation of § 608c 
(5)(B)(f). 
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Section 608c(5)(D) of the Act states that the marketing order 
shall provide that payments for milk purchased from producers 
entering the area shall be made for a period of approximately three 
months ‘‘at a price for the lowest use classification specified in 
such order, subject to the adjustments specified in paragraph (B) 
of this subsection.’’ Dairylea asserts that because new producers 
may receive less than their historical bases for a period of from 
five to sixteen months, Order 4 violates the time limitation of this 
section of the Act. This is a non-sequitur. Section 608c(5)(D) 
specifically authorizes as an exception to this provision ad- 
justments under § 608c(5)(B) which in turn authorizes base- 
‘excess plans such as found in Order 4 (§ 608c(5)(B)(d)). In ad- 
dition, Order 4 does not provide a base for new producers con- 
sisting of ‘‘the lowest use classification specified in such order’”’ for 
any period of time. '® 


Clause (v) of § 608c(5)(B)(f) requires that newly entering 
producers receive an historical base within 90 days. It will be 
recalled that § 608c(5)(B)(d) referring to seasonal adjustments 
authorizes a base for a ‘‘representative period of time’’ which need 
not be limited to one year. The base-excess plan of Order 4 was 
adopted pursuant to § 608c(5)(B)(d) and not pursuant to 
§ 608c(5)(B)(f). Dairylea claims that the 90-day limitation on 
non-historical bases under (f) is nevertheless applicable to Order 
4. To support this contention, Dairylea quotes from the 
Congressional floor debates on the Agriculture Act of 1970. We 
cannot derive from these quotations any Congressional intent to 
incorporate § 608c(5)(B)(f)(v) into § 608c(5)(B)(d). Section 
608c(5)(B)(d) definitely includes no such three-month limitation 
and we do not believe that Congress intended such limitation to be 
read in sub silentio. Even though the Act may be interpreted 
differently by one or two members of Congress,'’ this is not a 
sufficient indicia of Congressional intent. For the same reasons 
clause (iii) of § 608c(5)(B)(f), which we believe not to be applicable 
in any event, cannot be read into the base-excess adjustment, 
§ 608c(5)(B)(d). 


16. It is interesting to note that Dairylea has failed to show that an historical 
base predicated upon the lowest use classification mentioned in subsection (D) of 
the Act or based upon the past four months of the lowest production of the 
producer under a Class I Base Plan, like the Puget Sound plan, would improve 
its position. It does not follow that such plans would provide a new producer 
during the entry period with larger returns than now provided by the base-excess 
plan of Order 4. 

17. See statements of Representative Zwach (116 Cong. Rec. 27144, August 4, 
1970) and Senator Nelson (116 Cong. Rec. 31808, Sept. 15, 1970). 
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In a final attempt to bring the Order 4 plan under 
§ 608c(5)(B)(f)(v), Dairylea maintains that Order 4 is in fact a 
Class I plan and not a base-excess plan and therefore is subject to 
the three-month limitation. The predicate for this claim is the fact 
that the Order 4 plan is effective for a twelve-month period. This 
fact, however, does not remove it from the category of base-excess 
plans which, as we lave previously stated, are seasonal plans as 
contrasted with the Class I plan which is an annual use plan 
covering a representative period of from one to three years. There 
is no inherent reason why a twelve-month period cannot be em- 
ployed to adjust seasonal fluctuations. '* We are convinced from 
the record that Order 4 is a base-excess plan and are supported in 
this conclusion by a report of the Agriculture Committee of the 
House of Representatives (No. 93-337) filed on June 27, 1973, 
more than twelve months after the Order 4 base-excess plan 
became effective, which states that Class I base plans were 
adopted ‘‘ [i]n only two orders, those for the Puget Sound, 
Washington, and Atlanta, Georgia, marketing areas.’’'* Again we 
find no merit in Dairylea’s argument. 


18. ‘‘Although the underlying philosophy and objectives differ, base-excess 
seasonal pricing plans involve some of the same principles and logic as Class I 
base plans. Under base-excess seasonal plans, bases are established each year 
and entry to the market is relatively open. The base-forming period is during the 
short-production months; the base-paying period is generally in the flush 
months. Blend pricing occurs in months other than during the base-paying 
period.* Under these plans, the producer who provides a certain quantity of 
milk in the fall months when supplies are short establishes a claim or ‘market 
right’ to the fluid, higher priced (Class I) portion of the market during months 
when a surplus exists. (Fluid milk used for Class I purposes is higher priced than 
that used in manufacturing.) 

“In contract, Class I base plans (relatively closed or semiclosed) involved 
‘market rights’ of producers for a longer period of time. Concern centers more on 
the annual level of milk deliveries than on seasonality of production within the 
year. These plans operate on the principle that a producer who supplies a market 
during some designated period of time—say a specific year or period of years— 
establishes a claim or ‘market right’ to the higher priced fluid market during 
subsequent years. 


‘3 Four Federal order markets— Southern Michigan, Georgia, Washington- 
Oregon, and Middle Atlantic— had seasonal base-excess plans with 12-month 
base-paying periods as of January 1972.” 


U.S. Dept. of Agriculture Report #957, Base Plans in U.S. Milk Markets, 4, 5 
(1972). 


19. 1973 Cong. and Admin. News at 1762. 
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Reasonableness of the Order 4 Base-Excess Plan 


Base-excess plans, such as the Order 4 plan, are clearly 
authorized by the Act. Included as an integral part of this Order, 
however, are provisions designed to eliminate disruptive shifting 
of milk from outside farmers into the marketing area. These 
provisions are the main target of appellant’s attack. Dairylea 
contends that the twelve-month base-excess plan is not only 
unnecessary to prevent disruptive inter-order shiftings between 
Order 2 and Order 4, but also is fatally defective because not 
designed to adjust seasonal fluctuations. On the contrary, it 
argues that the abuses of shiftings could have been obviated by 
the adoption of the Louisville Plan in Order 4 so that it would be 
consistent with Order 2 in controlling the delivery of outside milk 
during the flush period. It adds that there is no evidence to 
support the reasonableness of Order 4. 


The two milk Orders 2 and 4 govern contiguous areas and were 
adopted to fit together in order to insure an adequate milk supply 
to both markets without disruption. Protection against shiftings 
was necessary in both Orders. Obviously, it would be desirable for 
an Order 4 producer to market milk under Order 2 in the fall 
during the Order 2 pay-out period since the added price would be 
paid to him whether or not he participated in the preceding:spring 
months when sums were deducted. In doing so now, however, he 
would lose his Order 4 base period. Similarly, it would be desirable 
for an Order 2 producer to market milk under Order 4 in the spring 
months during the Order 2 pay-in period and thus escape 
deductions from prices otherwise payable to such a producer. To 
be successful now, however, he would have to satisfy the Order 4 
requirement of a base built up under Order 4 in the fall. 


The present limitations on the transfer of producers from Order 
2 to Order 4 area were necessitated by prior abuses. As stated by 
the Secretary: ‘“These numerous abuses of the base plan, which in 
many situations were also abuses of the Louisville plan under 
either Order 1 or 2, have resulted in considerable discontent on the 
part of many producers in the Delaware Valley market.” 35 F.R. 
7936. The Secretary has acknowledged that both the base-excess 
plan and the Louisville seasonal adjustment plan could be ef- 
fective in promoting a desirable seasonality of production in the 
market (35 F.R. at 7936). The Order 4 plan was adopted only after 
hearings conducted under the auspices of the Secretary, at which 
both plans as well as the effects of shifting from one market to 
another were duly considered. Thereafter a vote was taken by the 
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producers pursuant to 7 U.S.C. § 608c(19) (Supp. III, 1973), at 
which a substantial majority of the producers approved Order 4. 
The Secretary then reviewed the proposal and set forth the 
reasons underlying his decision to utilize the twelve-month base- 
excess plan. 35 F.R. 7924, 7936-38.°° While the approval of the 
producers was not conclusive, the Secretary was entitled to weigh 
the desires of the local producers in reaching his decision. It was 
entirely proper for him to choose the plan approved by the 
majority of Order 4 producers, provided the plan was statutorily 
authorized, reasonable and supported by adequate evidence. 7 
U.S.C. §§ 608c(5)(B)(i), 608c(5)(I), 608c(8), 608c(9), 608c(19) 
(Supp. III, 1973). The record discloses that these requirements 
were satisfied. Universal Camera Corp. v. National Labor 
Relations Board, 340 U.S. 474 (1951); United States v. Mills, 315 
F.2d 828, 834 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963). 


To provide new producers with an historical base predicated 
upon their deliveries outside of the market, as suggested by 
Dairylea, would provide no incentive to increase Order 4 
production during the short season. Under the current plan new 
producers have an incentive to enter the market during the short 
season. If given their Order 2 historical base as proposed by 


Dairylea, it would be just as advantageous for producers to enter 
the market during the flush season when extra milk is not needed. 
The twelve-month plan levels off milk production throughout the 
year by rewarding increased production during the short season 
and discouraging overproduction during the remainder of the 
year. The statute authorizes the Secretary to do just this. 7 
U.S.C. § 602 (1970). At the same time the plan requires outside 
producers to rely upon interim percentages for a temporary 
period, which could be as short as five months, before they receive 
the same historical base as those who have already served the 
market during the period of its greatest need. 


There can be little doubt that some obstacle should be imposed 
upon the sporadic shifting of outside producers into Order 4 when 
it is favorable and leaving it when it is unfavorable. The question 


20. ‘‘Both the base-excess plan and the Louisville seasonal incentive pricing plan 
obviously can be effective in promoting a desirable seasonality of production in 
any particular market. Although both plans have wide acceptance, the plan 
provided in any particular market should be one which has the approval of a 
substantial majority of producers in such market. The cooperatives representing 
such a majority of the producers in the markets here being merged support a 
base-excess plan.’’ 35 F.R. 7924, 7936. 
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raised is whether that obstacle is reasonable under the cir- 
cumstances. In his finding the Secretary stated: 


“It is concluded that the latter percentages will provide reasonable 
treatment for new producers and that no further provision is needed for the 
purpose of providing interim bases. Bases computed on these percentages 
would not appear to be so high as to encourage new producers to come on 
the market at a time when their milk is not needed for Class I purposes. At 
the same time, they would not be so low as to discourage any producer who 
intends to become permanently associated with the market.” 35 F.R. at 
7937. 

As we stated above, special consideration is given to Order 2 
producers who enter the Order 4 market. George W. O’Brien, an 
economist for Dairylea, testified that on a percentage basis a 
denial of an historical base to the new producer results in a 10 % 
deduction in his income. But this, of course, is temporary for the 
months before the new producer acquires his base and varies 
depending upon the date of entry. Dairylea adds that these in- 
terim percentages amount to penalizing ‘‘outsiders’’ coming into 
the market for the benefit of ‘‘insiders.’”’ Dr. Paul E. Hand, an 
economist called by Pennmarva, testified that if the base-excess 
provisions of Order 4 were eliminated, the effect on the market 
would be ‘‘catastrophic.” If the producers intend to be per- 
manently associated with the market, the temporary burden is 
relatively slight and can be soon amortized in the future with the 
passage of time and at the same time it will offer a protection to 
them as permanent producers against temporary shiftings. If, on 
the other hand, such producers do not intend to remain associated 
with the market, the temporary percentages are necessary to 
protect the inside producers and to prevent disorderly market 
conditions. We believe the Secretary’s percentage provisions for 
interim bases to new producers are adequately supported by the 
record and bear a rational relationship to the proper purposes of a 
base-excess plan and are reasonable. 


The fact that Dairylea might have been better served by a 
Louisville plan is not sufficient reason to invalidate the plan now 
before us. Lewes Dairy, Inc. v. Freeman, supra, 401 F.2d at 319; 
see In re Lehigh Valley Cooperative Farmers, AMA Docket #M2- 
31 (Jan. 29, 1971) at 33. In so complicated an area as milk 
regulation, a perfect plan which would be equally agreeable to old 
and new, temporary and permanent producers inside and outside 
the marketing area is virtually impossible. Finally, it is relevant 
to note that there is nothing new about a twelve-month base- 
excess plan. In fact, such a plan similar to Order 4 with an 
average of approximately 60 % interim bases for new entries has 
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for over a decade ending in 1967 been successfully operated under 
the Puget Sound marketing orders of the Secretary. ! 


For reasons above stated, we find no merit in Dairylea’s claims 
and accordingly the Order of the District Court is affirmed. 


COURT DECISION 


CuHIGLADES Farm, Ltp, Leo Bramson and Marvin WELFELD v. 
Ear. L. Butz, Secretary of Agriculture. Decided October 10, 
1973. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 72-3451 


Appeal from the United States District Court for the 
Southern District of Florida 


Before GoLpBEerRG, CLARK, and Honey, 
Circuit Judges. 


Honey, Circuit Judge: 


Appellants have been trying since mid-1967 to do nothing more 
remarkable than grow and market celery in Florida, and this case 
concerns their heretofore unsuccessful efforts to achieve this 
modest goal. 


This wailful preface to plaintiffs’ brief would have bewildered 
the founders of this country. But so far are we now from the 
freedom of enterprise envisioned by those noble souls that the 
District Court’s decision denying plaintiffs the right to sow, reap 
and sell must be affirmed. More precisely, plaintiffs may sow and 
reap all the celery they wish, but they cannot sell, because the 
market is regulated by federal law and they have been regulated 


21. U.S. Dept. of Agriculture Report #957, Base Plans in U.S. Milk Markets, 
17, 21, and 7 C.F.R. § 1125.60 (1964). 
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out. We agree with the District Court that the federal ad- 
ministrative order which denied plaintiffs a share of the celery 
market is both lawful and constitutional. 


To regulate the marketing of celery grown in Florida, the 
United States Secretary of Agriculture issues “‘base quantities,”’ 
or market shares, to eligible producers. Plaintiffs, having been 
denied a market quota, brought this action to compel the 
Secretary to issue Chiglades Farm, Ltd., a base quantity. 
Alternatively, plaintiffs challenge the marketing system as ex- 
ceeding the Secretary’s statutory authority, as being un- 
constitutional, and as violating the antitrust laws. Jurisdiction 
was invoked under 28 U.S.C.A. § 1331(a) [federal question ]; 28 
U.S.C.A. § 1361 [to compel a federal officer to perform his duty ]; 
5 U.S.C.A. § 701 et seq. fjudicial review of administrative 
rulings ];and 15 U.S.C.A. § 4 [antitrust]. The District Court, by 
summary judgment, held that Chiglades is not entitled to a base 
quantity and that the Marketing Order is both lawful and con- 
stitutional. We affirm. 


The Statutory Program 


The Agricultural Marketing Agreement Act, 7 U.S.C.A. § 601 
et seq., is designed to establish and maintain orderly marketing 
conditions for agricultural commodities in interstate commerce. 
Both to prevent unreasonable price fluctuations and to maintain 
parity prices, the Act authorizes the Secretary of Agriculture to 
promulgate marketing orders regulating ‘“‘handlers’”’ of specified 
agricultural commodities, including celery. 7 U.S.C.A. 
§ 608(c)(3), (4).' Such orders may provide methods for the 
limitation of a commodity. Market shares are required to be 
determined subsequently by a “uniform rule’’ embracing the 
production history of each producer. 


Pursuant to this Act, the Secretary issued Marketing Order 
No. 967, 30 Fed. Reg. 14266 (1965), to stabilize the Florida celery 
market through annual allotments establishing the maximum 
amount of celery each handler might purchase. For its ad- 
ministration, Marketing Order 967 created the Florida Celery 
Committee, composed of producers, handlers, and their em- 
ployees, nominated by groups from different regions of the State, 
9C.F.R. §§ 967.25, 967.26, 967.28. Each season, the Committee 
recommends the total amount of celery to be handled, and the 
1. ‘‘Handlers’’ are defined in the Act as ‘‘processors, associations of producers 
and others engaged in the handling of any agricultural commodity or product 
thereof’’ specified in the Act. 7 U.S.C.A. § 608(c)(1). 
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Secretary, if necessary, may impose marketing limits to insure 
the season’s ‘marketable quantity’? 7 C.F.R. §§ 967.35(a), 
967.36(a), 967.13. 


Following promulgation of the Order in 1965, each producer 
was required to register with the Committee and to furnish its 
sales history since 1958. Producers with no sales during this 
period were entitled to inclusion if they made “firm and sub- 
stantial’ commitments to produce celery and were engaged in its 
production prior to September 30, 1965. 7 C.F.R. § 967.37(b). 
From this data, a “‘base quantity’’ was determined. 


Marketing Order No. 967 was the result of the Florida Supreme 
Court’s holding in Rabin v. Conner, 174 So.2d 721 (Fla. 1965), 
that a state celery marketing order was violative of the State and 
federal constitutions. Utilizing his rule-making power under the 
Agricultural Marketing Agreement Act, the Secretary of 
Agriculture adopted Marketing Order No. 967, similar in many 
respects to the State order. 


The Facts 


Chiglades Farm, Ltd. is a limited partnership, of which Leo 
Bramson and Marvin Welfeld are general partners, organized in 


1962 to grow celery in a joint venture with A. J. Sullivan of 
Florida, Inc., a Florida corporation. Ansel J. Sullivan, one of the 
principals in the corporation bearing his name, was a long-time 
Florida celery producer and was allocated in 1962 a ‘‘base 
quantity’’ under the state marketing system. The Joint Venture 
Agreement provided that the quota held personally by Sullivan 
would be transferred to the Sullivan corporation, which would 
receive twenty percent of the net profits and bear no losses. 
Chiglades was to lease the land, contribute $75,000 for the 
production of celery, bear any losses, and be entitled to eighty 
percent of the net profits. 


Eugene McCabe, a veteran of the Florida produce business and 
a member of the Florida Celery Committee, initiated the business 
venture and was an organizer of the Sullivan corporation. He was 
also the principal officer of Pioneer Land Company, which leased 
the farm land to the joint venture, and Pioneer Growers Cor- 
poration, which marketed the joint venture’s celery. All records 
and payments involving the cooperative were in the name of the 
Sullivan corporation, despite the Joint Venture Agreements 
requirement that the operating bank account be in the joint 
venture’s name. 
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In 1965, Ansel Sullivan died, the Florida Supreme Court ruled 
the state marketing system unconstitutional, and the federal plan 
was initiated. Pursuant to the new marketing order’s registration 
requirements, the Sullivan corporation, not Chiglades, applied for 
and received a quota based on its past production history. 
Chiglades and Sullivan, Inc. then entered into a new Joint 
Venture Agreement, reciting that the Sullivan corporation had 
applied for a federal quota under which the joint venture would 
operate. 


The joint venture was terminated in June, 1967.* Chiglades 
filed with the Florida Celery Committee an application for a new 
base quantity to be awarded from any reserve established by the 
Secretary of Agriculture. The application, on the form designed 
for producers who have no record of celery sales during the base 
period, listed the joint venture’s production history as its own, 
and no reference was made to the Sullivan corporation. The 
following month, the application was denied, and similar efforts 
seeking a ‘‘reserve’’ base quantity in May, 1969 and 1970, proved 
unsuccessful after the Secretary determined that no marketing 
reserve would be established in those years. 


2. Throughout this litigation, plaintiffs have alleged extensive illegal and 
unethical conduct by McCabe. According to their account of the facts, McCabe 
suggested the joint venture to Bramson and offered to ‘‘resurrect’’ Ansel 
Sullivan’s celery quota. McCabe, personally and through Horace Unwin, the 
bookkeeper of Pioneer Growers Cooperative and A. J. Sullivan of Florida, Inc., 
then arranged the joint venture’s affairs to his best interest. 

The operation of the venture was left practically entirely to McCabe. Contrary 
to the Joint Venture Agreement, its bank account was under the Sullivan cor- 
poration’s name. McCabe and Unwin obtained control of the Sullivan cor- 
poration without informing any of the Chiglades partners; and after the federal 
quota system was introduced, McCabe urged Bramson that application for a 
base quantity should be in the Sullivan corporation’s name. Although he ab- 
stained from voting, McCabe also was one of the five members of the Florida 
Celery Committee’s Marketing Subcommittee which issued the base quantity in 
1965 to the Sullivan corporation. As this statement of facts relates, the joint 
venture was terminated when Bramson first learned of McCabe’s personal in- 
terest in the Sullivan corporation. 

These allegations, depicting the subject events in light of McCabe’s self- 
dealing, are not central to the issues posed by this appeal and were addressed by 
two state actions filed by Chiglades. In the first, brought on the theory that 
McCabe owed a fiduciary obligation to the partnership, summary judgment was 
granted for McCabe on the ground that a limited partner has no fiduciary duty to 
the partnership. The second action, to compel the Sullivan corporation to 
proceed with the joint venture by permitting the base quantity to be used by 
Chiglades on land other than that owned by the Pioneer Land Company, was 
terminated by voluntary dismissal. A final order of dissolution of the Chiglades 
partnership, at McCabe’s initiative, was entered on April 21, 1970. 
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In May, 1969, Chiglades filed a quota application based on its 
alleged production history during the joint venture. After a 
hearing, both the Department of Agriculture examiner and the 
Florida Celery Committee concluded that Chiglades was not 
entitled to credit for the base quantity issued to the Sullivan 
corporation. The Secretary of Agriculture upheid this decision on 
the ground that the limited partnership never produced celery in 
its own capacity and that the Marketing Order, both as 
promulgated and as applied, is within the purposes of the Act and 
is constitutional. 


The District Court held that the Secretary’s award of a base 
quantity to Sullivan, Inc., rather than to Chiglades, was sup- 
ported by substantial evidence and that, in view of market 
demands, the Secretary was justified in refusing to issue 
Chiglades a new quota. The Court held that the Marketing Order 
was both a proper exercise of the Secretary’s statutory authority 
and constitutional and that the antitrust laws had not been 
violated since 7 U.S.C.A. § 608b specifically provided that 
marketing agreements shall not be held violative of any antitrust 
laws. 


The Base Quantity Assignment 


Plaintiffs contend that between 1962 and 1965, Chiglades was 
the sole ‘“‘producer’’ of celery under the joint venture, that it is 
therefore entitled to the Sullivan corporation’s base quantity or 
the allocation of a new quota, and that the District Court erred in 
concluding that the Secretary’s refusal to issue a quota was based 
on substantial evidence. 


Review of administrative proceedings under the Agricultural 
Marketing Agreement Act is limited by 5 U.S.C.A. § 706.* The 
District Court properly confined itself to a determination of 
whether the decision rendered by the Secretary was supported by 
substantial evidence. See5 U.S.C.A. § 706(2)(E); Watson v. Gulf 
Stevedore Corp., 400 F.2d 649, reh. denied, 400 F.2d 1059 (5th 
Cir.), cert. denied, 394 U.S. 976 (1968); Lewes Dairy v. Freeman, 
401 F.2d 308 (3rd Cir.), cert. denied, 394 U.S. 929 (1968). The 
District Court observed that the following facts tended to sub- 
stantiate the Sullivan corporation’s claim to the base quantity: 


3.5 U.S.C.A. § 705 provides the following scope of review: 

To decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. 
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1. Sullivan, Inc. possessed a base quantity under the Florida regulation 
which was subsequently held unconstitutional. 


2. A.J. Sullivan had a long history as a producer of celery in Florida. 


3. The payroll bank account of the joint venture was in Sullivan, Inc.’s 
name, but all money deposited in it came from the account maintained by 
the joint venture. 


4. Pioneer Growers Cooperative, which was the handler for the celery 
grown by the joint venture maintained its accounts only in the name of 
Sullivan, Inc., and made payments directly to Sullivan, Inc. It should be 
borne in mind, however, that Pioneer Growers Cooperative was aware that 
it was in effect handling celery for the joint venture, since E. A. McCabe 
was an officer of Pioneer Growers Cooperative, and was also an officer of 
Pioneer Land Co. which leased the land to Chiglades for the purpose of 
growing celery under a joint venture agreement with Sullivan, Inc. And 
although money was paid directly to Sullivan, Inc., it was then transferred 
into the account maintained by the joint venture for distribution. 


5. When Order No. 967 was first promulgated, it was Sullivan, Inc., and 
not Chiglades nor the joint venture that made application to the Florida 
Celery Committee for a base quantity. 


6. The joint venture agreement provided that Sullivan, Inc. was to obtain 
a base quantity, and no mention was made as to a base quantity being 
taken in the name of or owned by the joint venture. 


Chiglades’ claim rests on the following evidence: 


1. Chiglades was the dominant contributor to the joint venture and was 
entitled to a substantially greater share of the profits than Sullivan, Inc.; 


2. All the land used for the production of celery was leased by Chiglades 
from Pioneer Land Co.; 


3. All initial funds for operation of the joint venture were supplied by 
Chiglades; 


4, Sullivan, Inc. originally supplied the equipment, but Chiglades was to 
be responsible for all additional equipment needed. After A. J. Sullivan’s 
death, Chiglades purchased all the equipment from his estate; and so 
Chiglades eventually owned all the farming equipment; 


5. All losses incurred by the joint venture were to be borne in full by 
Chiglades. The 1962 agreement provided that profits were to be divided 80 
per cent to Chiglades and 20 per cent to Sullivan, Inc. The 1965 agreement 
divided profits 92 1/2 per cent to Chiglades and 7 1/2 per cent to Sullivan, 
Inc. A. J. Sullivan was to assign all his shares in Sullivan, Inc. to 
Chiglades as a pledge for his performance under the Joint Venture 
Agreement, but he never did so. 


Weighing these facts, the District Court concluded that the 
Secretary’s decision that the base quantity should remain with 
the Sullivan corporation was neither arbitrary, capricious, nor 
unsupported by substantial evidence. We agree. 
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First, Chiglades was not clearly a producer under the 
Marketing Order’s definition or within its criteria for entitlement 
to a base quantity. Under the Marketing Order, 


‘Producer’? means any person who grew or grows celery in the 
production area in a proprietary capacity. The person with the right to sell 
celery so that handlers may purchase from such person or may handle on 
such person’s behalf is in fact a producer. In share cropping arrangements, 
such person receiving a share of the crop with authority to pass title 
thereon is a producer of the celery he owns. A renter with full right to 
dispose of a celery crop by passing clear title is a producer. 


30 Fed. Reg. at 13710. 


The Sullivan corporation made all sales, received all proceeds, 
supplied most equipment, and made production commitments for 
the partnership. Chiglades neither had any history of celery 
production in the 1965-1966 or earlier seasons nor had made, prior 
to September 30, 1965, any “firm and substantial’’ commitments 
for such production, as required for designation as a “‘producer’”’ 
under the Order. 7 C.F.R. § 967.37. We find no support for ex- 
tending to a limited partnership or its partners the characteristics 
required to meet the Marketing Order’s definition of “‘producer.’’‘ 


Second, the same factors which support the Secretary’s finding 
that Chiglades did not qualify as an independent producer in 1965 
also provide substantial evidence for the determination that 
Chiglades did not have a history of celery production in prior 
seasons. In fact Chiglades was not in existence during some of the 
years considered in granting the quota to the Sullivan cor- 
poration. 


Third, there is no evidence to show that Chiglades sought to 
assert any claims to producer status in 1965 when the Sullivan 
corporation was awarded its base quantity. Applicants for a base 
quantity in the initial 1965-1966 season were required to file by 
December 20, 1965, a deadline not met by plaintiffs.° Only after 


4. To demonstrate its “proprietary capacity’’ Chiglades relies on irrelevant 
authority. See, e.g., Owen v. Comm’r, 192 F.2d 1006 (5th Cir. 1951), and 
Irrgang v. Fahs, 94 F.Supp. 206 (S.D. Fla. 1950) finvolving the taxation of 
gains from sales of unsevered fruit]; Adams v. Adams, 28 So.2d 254 (Fla. 1946) 
[involving estate problems relating to citrus crops]. 

5. Plaintiffs argue that they had been supplied the wrong forms and allege that 
McCabe’s deceits were responsible for the continued reliance on the Sullivan 
corporation for a base quantity. These contentions are not responsive to the 
Secretary’s requirement that all past or current producers in 1965 themselves 
apply under the new federal marketing system. 
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dissolution of the joint venture did Chiglades first assert a 
proprietary interest in the celery. We can only conclude from 
these facts that Chiglades determined in 1965, under a theory or 
pretext irrelevant to this suit, that the Sullivan corporation’s 
obtaining a quota for the joint venture would be in the limited 
partnership’s best interests. 


Fourth, under the terms of the Joint Venture Agreement, the 
base quantity was retained by the Sullivan corporation and never 
passed either to Chiglades or the limited partnership. 


Fifth, since plaintiffs seek issuance of a new quota if it is 
determined that the Sullivan corporation is entitled to the one in 
question, we are directed to the Marketing Order’s provisions for 
reserve quotas. 7C.F.R. § 967.37(d)(1). The District Court found 
that ‘‘ [s]ince present and past demand for celery has been 
limited, an increase in the total base quantities for the industry 
[permitting issuance of a reserve quota] is currently un- 
warranted,’”’ and the Secretary’s refusal to grant one met the 
substantial evidence standard. 


Conformity With the Agricultural Marketing 
Agreement Act 


Plaintiffs contention that Marketing Order No. 967 is invalid 
because it exceeds the authority granted the Secretary of 
Agriculture by the Agricultural Marketing Agreement Act rests 
on three premises: (1) the Marketing Order assigns production 
quotas rather than regulating distribution as authorized by the 
Act, (2) the allocation method is unreasonable, and (3) the base 
quantity system excludes new growers from the industry. Finding 
no merit to any of these arguments, we find the Marketing Order 
to be a valid exercise of the Secretary’s statutory authority. 


First, the District Court noted that, notwithstanding the 
exemption of producers from’ regulation, 7 U.S.C.A. 
§ 608c(13)(B), ‘‘ [w] hen the Secretary formulates a rule based 
upon prior production history as to the amount each handler may 
handle from each producer, a scheme of quotas arises whereby the 
producer is as regulated as a handler.’’ The Court sanctioned such 
indirect regulation, however, on the ground that § 608c “does not 
actually regulate producers in their capacity as producers.” 


To justify the Marketing Order, the Secretary of Agriculture 
distinguished between the permissible regulation of the amount 
which a producer may sell to a handler and the prohibited 
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regulation of the amount a producer may grow. Although no 
appellate court decisions concerning this distinction’s application 
to the Agricultural Marketing Agreement Act have been brought 
to our attention, the Supreme Court has found such a distinction 
valid under the Agricultural Adjustment Act. In Mulford v. 
Smith, 307 U.S. 38 (1939), where petitioners challenged 
marketing quotas apportioned to tobacco farms subject to 
penalties on warehousemen who marketed tobacco in excess of 
any farm’s quota, the Court, upholding the regulatory system, 
found that “ [t] he statute does not purport to control production. 
It sets no limit upon acreage which may be planted or produced 
and imposes no penalty for the planting and producing of tobacco 
in excess of the marketing quota.” 307 U.S. at 47. 


Similarly, the Florida celery producer is not limited to growing 
any maximum amount. It is only the marketing of his produce 
that is regulated and that is the precise statutory objective of the 
Agricultural Marketing Agreement Act, under which the Celery 
Marketing Order was promulgated. It cannot be said, therefore, 
that the Secretary of Agriculture exceeded his authority in 
promulgating an order affecting production only indirectly while 
regulating the industry’s marketing. 


Second, plaintiffs argue that, contrary to the dictates of 7 
U.S.C.A. § 608c(6)(B)® that base quantities be apportioned 
“equitably among producers’’, the Marketing Order provisions 
for the allocation of quotas according to production history are 
based on unrepresentative periods. A similar contention was 
rejected by the Supreme Court in Sec’y of Agriculture v. Central 
Roig Refining Co., 338 U.S. 604 (1950), where the Court upheld 
the Secretary’s allotment of sugar quotas under the Sugar Act of 
1948, 7 U.S.C.A. § 1100 et seq. 


In Central Roig Refining Co., the Court examined another 
quota system founded on past market share and acknowledged 
that ‘ [fixing] quotas on a strict historical basis is hard on 


6. ‘‘Allotting, or providing methods for allotting, the amount of such commodity 
or product, or any grade, size, or quality thereof, which each handler may 
purchase from or handle on behalf of any and all producers thereof, during any 
specified period or periods, under a uniform rule based upon the amounts sold by 
such producers in such prior period as the Secretary determines to be 
representative, or upon the current quantities available for sale by such 
producers, or both, to the end that the total quantity thereof to be purchased, or 
handled during any specified period or periods shall be apportioned equitably 
among producers.” 7 U.S.C.A. § 608c(6)(B). 
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latecomers into the industry . . .”” 338 U.S. at 617. But the Court 
concluded that since Congress fixed the quotas on a historical 
basis it is not for the Court to reweigh the relevant factors and, 
perchance, substitute its notion of expediency and fairness for 
that of Congress. This is so even though the quotas thus fixed 
may demonstrably be disadvantageous to certain areas or per- 
sons. This Court is not a tribunal for relief from the crudities and 
inequities of complicated experimental economic legislation. 


338 U.S. at 618. 


The celery marketing system does not employ a rigid historical 
base period. Congress specifically provided that allotments may 
be based, at the Secretary’s discretion, upon the amounts sold by 
producers in such period as the Secretary determines to be 
representative or upon the current quantities available for sale or 
both. See 7 U.S.C.A. § 608c(6)(B). As noted above, producers 
with no sales during the period determined to be representative 
are entitled to base quantities if they made ‘firm and substantial 
production commitments and were engaged in production prior to 
a designated date.” 7 C.F.R. § 967.37(b). 


Third, the base quantities are not, as plaintiffs allege, ‘‘per- 
petual transferrable licenses’ which operate to preclude entry of 
new producers into the industry. New producers may obtain 
quotas in either of two ways: (1) producers, with the Celery 
Committee’s approval, may transfer all or part of their allot- 
ments, see7 C.F.R. § 967.39, and (2) new quotas may be issued 
from the reserve amount established by the Secretary of 
Agriculture in any season, see 7 C.F.R. § 967.37(d)(1). Only the 
Secretary, not the present producers or their marketing com- 
mittee, has the power to preclude entry of new growers in the 
industry. 7 C.F.R. §§ 967.37(d)(1), 967.37(d)(3). 


Admittedly, no reserve quotas have been issued since 
promulgation of the Order, but the Secretary contends that his 
refusal to issue a new quota is consistent with the objectives of the 
Agricultural Marketing Act since there has been no increased 
demand for celery. Furthermore, if he deems the Marketing Order 
not to be in furtherance of the Act’s policy, he is empowered to 
terminate the program. 7 U.S.C.A. § 608c(16)(A). Thus, the 
Order does not preclude entry of new producers into the industry 
and does not confer ‘‘perpetual licenses’’ on any group of 
producers. 
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Constitutional Questions 


Plaintiffs argue that (1) Marketing Order No. 967 is un- 
constitutional for the reasons the Florida Celery Order was struck 
down in Rabin v. Conner, supra, and (2) they were deprived of due 
process by the composition and authority of the Florida Celery 
Committee. Neither of these constitutional claims is valid. 


First, although the Florida Celery and Sweet Corn Marketing 
Law, Ch. 573, F.S.A. (1959) found unconstitutional by the 
Florida Supreme Court in Rabin, was similar in objectives and 
mechanics to the federal Marketing Order, there is one crucial 
difference. Under the Florida system, permanent base quantities 
could be changed only by amending the orders. Reserve quotas 
not to exceed 2 1/2 % of the permanent allotments could be issued 
to new producers each year, but no producer could be assigned 
more than 25 % of the 2 1/2 % total reserve amount. Only after 
three successive years of production under reserve quotas could a 
new producer be issued a permanent base quantity, and that 
would be equal to the average number of crates sold by him during 
his production years. 


Thus, it was impossible for a new producer ever to be assigned a 


quota competitive in volume with older producers. The Florida 
Court, viewing the system as an arbitrary exercise of the State’s 
police power, reasoned that: 


[i]t is inescapable that the effect of the marketing order is to draw an 
unjust and discriminatory distinction between those who were producers 
during the representative period and those who were not. Such a 
classification, for which we can find no justification in any legitimate 
public policy, amounts to an arbitrary exercise of the state’s police power 
so as to constitute a taking of property without due process of law and a 
denial of equal protection of the law. So viewed, the marketing order is 
violative of Sections 1 and 12, Declaration of Rights, Florida Constitution 
and the Fourteenth Amendment to the United States Constitution. 


174 So.2d at 725. The federal regulatory system has no such 
impediment to a new producer’s gaining a share in any increase in 
the celery market. 


In view of the aforementioned distinction between the Florida 
and federal systems, the Florida Supreme Court’s reasons for 
finding the state plan unconstitutional do not pertain to the case 
at bar. Moreover, the Florida court did not decide ‘‘the more basic 
question of whether the state, in the exercise of the police power, 
may or may not regulate the quantity of celery which may be sold 
by or handled for producers... .’’ The court concluded that it was 
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‘“‘unnecessary that we do so because . . . we find the manner of 
regulation employed . . . to be invalid. . .”” 174 So.2d at 725-726. 
Thus, plaintiffs can find no broader constitutional support for 
their position in Rabin v. Conner, supra. 


Second, plaintiffs complain that the composition of the Florida 
Celery Committee vests control of the industry in a group of self- 
interested producers and thereby deprives them of due process of 
law. It is argued that, despite the Secretary’s ultimate authority, 
he exercises no independent judgment. The District Court agreed 
that ‘‘their motivation, at least in part, stems from self-interest,”’ 
but noted that it is the Secretary 


1. Who actually selects committee members. 
2. To whom recommendations and complaints are made. 
3. Who limits the total celery to be handled during a marketing season. 


4. Who sets aside a reserve for those persons who desire to increase their 
base quantity or who have no base quantity. 


5. Who issues other regulations to effectuate the policy of the marketing 
order. 


6. Who hears and passes on all appeals from orders of the Florida Celery 
Committee. 


The Court concluded, therefore, that the checks on the Com- 
mittee’s powers are effective, and we agree. 


Congress has approved the use of such producer-controlled 
committees on the theory that the most sound decisions will result 
from permitting those in the area with the greatest knowledge of 
the industry’s needs to make recommendations to the Secretary. 
See, e.g., Sen. Rep. No. 566, 87th Cong., lst Sess., p. 39, 2 
U.S.C.C.A.N., 87th Cong., 1st Sess., 2243, 2281. This Court, 
upholding producer committees in the citrus industry in Whit- 
tenburg v. United States, 100 F.2d 520 (5th Cir. 1939), found that 


[a] ction taken is always that of the Secretary. These others [producers ] 
gather and present information to give him a broader view of the 
situation. Their concurrence gives his action support and tends to assure 
its enforcement. But they have no actual power. 


100 F.2d at 522-523. 


We recognize that McCabe, whom plaintiffs portray as the 
culprit in their lack of success, is a member of the Florida Celery 
Committee and this fact highlights the potential for abuse that is 
implicit in any self-regulatory body. McCabe, nevertheless, 
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abstained from voting on the Chiglades application for a base 
quantity, and any arbitrariness of the Committee’s decisions fails 
to meet constitutional dimensions. 


Antitrust Problems 
Under 7 U.S.C.A. § 608b, 


The making of any such [marketing] agreement shall not be held to be in 
violation of any of the antitrust laws of the United States, and any such 
agreement shall be deemed to be lawful. 


Plaintiffs maintain that, insofar as Marketing Order No. 967 
exceeds its statutory authority, this antitrust immunity is 
inapplicable. Having found no abuse of authority, however, we 
must conclude that the immunity is undisturbed. Where such 
total immunity is granted, there can be no violation of the an- 
titrust laws. See Ricci v. Chicago Mercantile Exchange. 
i Oe. 2h, an, 9, 1975} 


AFFIRMED. 


COURT DECISION 


LEHIGH VALLEY CooPERATIVE FARMERS v. EArt Butz, Secretary of 
Agriculture. CrowLrey Foops, Inc,, et al. v. Eart Butz, 
Secretary of Agriculture. Decided:September 23, 1974. 


UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA 


Civil Action No. 515-74 
Civil Action No. 516-74 


Memorandum and Judgment 


FLANNERY, Judge 


MEMORANDUM 


Plaintiffs in both actions are manufacturers of milk products 
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who have sued to enjoin the Secretary of Agriculture from en- 
forcing certain amendments to milk marketing orders. The 
amendments are attacked mainly on the grounds that plaintiffs 
were denied administrative due process in the administrative 
hearing that enacted those amendments. The amendments 
initially were enacted as emergency orders taking effect April 1, 
1974. These orders, due to expire July 31, 1974, were reissued 
July 25, 1974, as long-term orders. Plaintiffs’ due process 
complaints apply to both the emergency and long-term orders. 


This action was filed April 1, 1974, seeking injunctive relief. 
The court at that time denied both a temporary restraining order 
and a preliminary injunction and then stated as follows on April 
18, 1974: 


Having denied plaintiffs’ request for emergency interim relief, the court 
is without jurisdiction to consider the various procedural deficiencies and 
due process questions plaintiffs alleged prior to plaintifis’ exhaustion of 
the administrative remedies available to them pursuant to 7 U.S.C. 
§ 608c(15). See, United States v. Ruzicka, 329 U.S. 287 (1946). Any 
handler who believes the Decision and the amended orders were not lawful 
has a remedy provided him. He may file a petition at the Office of the 
Department’s Hearing Clerk and thereby institute an administrative 
review proceeding pursuant to 7 U.S.C. § 608c(15)(A). This petition is 
assigned to an Administrative Law Judge who holds a hearing governed 
by the regulations contained in 7 CFR 900.50 through 900.71. Upon the 
record of this adjudicatory hearing, the Administrative Law Judge will 
issue his initial decision which, if not appealed, will become binding upon 
the parties. If appealed, the decision is reviewed by the Department’s 
Judicial Officer who is in an office separate from the Administrative Law 
Judges and who has the function of an appellate tribunal. From his 
decision the handler, but not the Department of Agriculture, may appeal 
the decision to a United States District Court which reviews the decision in 
an appellate capacity pursuant to 7 U.S.C. 608c(15)(B). 


Since the court was only considering plaintiffs’ motions for a 
preliminary injunction, the court did not order dismissal of 
plaintiffs’ complaints in its April 18, 1974 order. Since that time 
plaintiff Lehigh Valley Cooperative Farmers has filed a motion to 
compel discovery and a motion to amend its complaint to include 
the Department’s long-term order. Plaintiff Crowley Foods, Inc. 
has moved to amend its complaint in a similar manner. In each 
case defendants have moved for judgment on the pleadings or in 
the alternative for summary judgment on the grounds that 
plaintiffs have failed to exhaust their administrative remedies. 
The court has studied the memoranda and has heard oral 
argument on all these motions. 
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It appears without dispute that since the court denied plain- 
tiffs’ motions for injunctive relief, plaintiffs have been pursuing 
their administrative remedies. They have been afforded an ad- 
ministrative review hearing with unprecedented speed. Presently 
the proceeding is before an administrative law judge with the 
possibility of an appeal to the Secretary of Agriculture. Plaintiffs 
admit that the normal rule is that parties must exhaust fully their 
administrative remedies before seeking judicial review. In this 
case, however, plaintiffs assert that the court should retain 
jurisdiction but not act upon the case. Plaintiffs feel this will 
assure that the administrative review is afforded quickly and 
fairly. Plaintiffs apparently raise the specter that if this court no 
longer retains the cases, the administrators will begin to stall and 
plaintiffs never will be able to obtain relief. The court refuses to 
accept such sinister motives where all evidence shows that the 
administrative review has been speedy and fair. It is not the 
court’s role to monitor administrative proceedings. 


{I ] t is important to remember that courts and administrative agencies are 
collaborative ‘instrumentalities of justice’ and not business rivals. United 
States v. Ruzicka, 329 U.S. 287, 295 (1946). 


As stated in the court’s earlier order, plaintiffs can appeal to this 
court pursuant to 7 U.S.C. § 608c(15)(B) if administrative relief 
finally is denied. However, until plaintiffs have exhausted their 
administrative remedies it is inappropriate, particularly absent 
circumstances showing that fair administrative review is im- 
possible, for this court to retain parallel proceedings. See United 
States v. Ruzicka, supra. 


Because this court concludes that defendant’s motions should 
be granted, it is not necessary to consider in detail the motions 
presented by plaintiffs. All those motions concern the ongoing 
administrative proceeding and plaintiffs’ efforts to obtain judicial 
relief before exhausting administrative remedies. Clearly, such 
motions should not be allowed. An appropriate judgment ac- 
companies this memorandum. 


JUDGMENT 


This matter came before the court in Civil Action Nos. 74-515 
and 74-516 on defendant’s motion for judgment on the pleadings 
or in the alternative for summary judgment. Plaintiffs have 
opposed that motion. Further, all plaintiffs moved to amend their 
complaints and plaintiff Lehigh Valley Cooperative Farmers 
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moved to compel discovery. The court having considered the 
pleadings, affidavits, and memoranda submitted by the parties 
and having heard oral argument on all motions; and 


It appearing that there is no genuine issue as to any material 
fact and that defendant is entitled to judgment as a matter of law, 
it is this 23rd day of September, 1974, 


ORDERED that defendant’s motions for summary judgment 
be and hereby are granted; and it is further 


ORDERED that plaintiff Lehigh Valley’s motions to compel 
discovery and to amend complaint be, and hereby are, denied; and 
it is further 


ORDERED that plaintiff Crowley’s motion to amend complaint 
be, and hereby is, denied; and it is further 


ORDERED AND ADJUDGED THAT IN Lehigh Valley 
Cooperative Farmers v. Earl Butz, Secretary of the Department 
of Agriculture of the United States, Civil Action No. 74-515 and 
in Crowley’s Foods, Inc., et al. v. Earl Butz, Secretary of the 
Department of Agriculture of the United States, Civil Action No. 
74-516, judgments be, and the same hereby are, entered for 
defendants. 


COURT DECISION 


CoNSOLIDATED-TOMOKA LAND Company et. al. v. Eart L. Butz, 
Secretary of Agriculture. Decided August 15, 1974. 


UNITED STATES COURT OF APPEALS 
FIFTH CIRCUIT 


No. 73-1173 


Appeal from the United States District Court for the 
Middle District of Florida 


Suit challenging validity of marketing order issued by 
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Secretary of Agriculture pursuant to the Agricultural Marketing 
Act. The United States District Court for the Middle District of 
Florida, at Orlando, Gerald B. Tjoflat, J., 353 F.Supp. 683, 
declared invalid a producers’ referendum conducted under the Act 
and granted plaintiffs’ motion for summary judgment. Upon 
defendants’ appeal, the Court of Appeals, Wisdom, Circuit 
Judge, held that (1) growers and handlers of oranges in the in- 
terior district of Florida had standing to seek judicial review of the 
procedure by which marketing order, which was issued by the 
Secretary of Agriculture pursuant to the Agricultural Adjustment 
Act and which regulated shipping quotas for oranges grown in the 
interior district of Florida, was adopted, and (2) conducting a 
producers’ referendum to approve a marketing order issued by the 
Secretary of Agriculture is mandatory under the Agricultural 
Marketing Act, rather than discretionary with the Secretary, and 
such producers have standing to seek a judicial determination as 
to whether such order was issued in accordance with law. 


Judgment affirmed. 


Before Wispom, AinswortH and Geez, Circuit Judges. 


Wispom, Circuit Judge: 


This appeal is from an order entered by Judge Gerald B. Tjoflat 
granting the plaintiffs’ motion for summary judgment, declaring 
a producers’ referendum conducted under the Agricultural 
Marketing Act of 1937, as amended, 7 U.S.C. § 608c, invalid, 
because it was not conducted in accordance with the provisions of 
that Act and the regulations issued by the Department of 
Agriculture implementing it. The district court enjoined the 
defendants from enforcing the marketing order submitted in the 
referendum to the producers. In a well-considered opinion ac- 
companying his judgment, Judge Tjoflat concluded that Seald- 
Sweet Growers, Inc., a cooperative association under Florida law 
that cast 1474 of the 4164 votes cast in the referendum, “is not a 
“cooperative association of producers’ within the meaning of the 
... Act and the regulations thereunder and, therefore, was not 
entitled to cast a ballot in the referendum’’. The court held, ‘‘as an 
alternate ground for disqualifying Seald-Sweet’s ballot, that 
Seald-Sweet improperly permitted its board members from the 
Indian River District [ adistrict not included within the territory 
governed by the proposed marketing order] to participate in the 
decision to cast the ballot approving the marketing order’. 
Consolidated-Tomoka Land Co. v. Butz, M.D.Fla. 1972, 353 
F.Supp. 683, 688. Judge Tjoflat further concluded that, “ [s] ince 
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the official ballots used in the referendum do not contain sufficient 
information to distinguish between [the] producers of covered 
and uncovered fi.e., ‘exempt’ fruit, not entering the fresh fruit 
market intended to be regulated by the proposed marketing order ] 
fruit, there is no way of determining whether two-thirds of the 
producers engaged in the production of the commodity covered in 
the order approved its issuance’ as the Marketing Act now 
requires. Id. at 690. We adopt the district court’s opinion as the 
opinion of this Court. 


[1-5] A few words, perhaps, should be said on two points Judge 
Tjoflat may have thought so obvious as not to merit discussion in 
his opinion. The Secretary has argued in this Court that the 
plaintiffs have no standing to seek judicial review of the procedure 
by which the marketing order in question was adopted. As the 
Supreme Court noted in Barlow v. Collins, 1970, 397 U.S. 159, 
166, 90 S.Ct. 832, 837, 25 L.Ed.2d 192, 199, “‘preclusion of 
judicial review of administrative action adjudicating private 
rights is not lightly to be inferred. [Citations omitted.] Indeed, 
judicial review of such administrative action is the rule, and 
nonreviewability an exception which must be demonstrated. In 
Abbott Laboratories v. Gardner, 387 U.S. 136, 140, 87 S.Ct. 
1507, 1511, 18 L.Ed.2d 681, [686,] we held that ‘judicial review 
of a final agency action by an aggrieved person will not be cut off 
unless there is persuasive reason to believe that such was the 
purpose of Congress’.’”’ As we view the Agricultural Marketing 
Act, Congress intended not to foreclose judicial review at the 
instance of producers such as the plaintiffs, but, on the contrary, 
intended, through the device of a validly conducted referendum, 
to give decisive weight to their views. The Act, 7 U.S.C. 
§ 608c(8), provides that no marketing order shall be effective 
unless the Secretary determines that the issuance of the order is 
approved either by two-thirds of the producers of the commodity 
proposed to be regulated by the order in the production area 
specified in the order, or by producers who have produced for 
market ‘‘at least two-thirds of the volume of such commodity 
produced for market within the production area’’. In light of this 
deference the statute itself pays to the interests of producers, it is 
clear that those interests are ‘‘arguably within the zone of in- 
terests to be protected or regulated by the statute ... in 
question’’, and hence meet the test for standing to secure judicial 
review set forth in Association of Data Processing Service 
Organizations, Inc. v. Camp, 1970, 397 U.S. 150, 153, 90 S.Ct. 
827, 830, 25 L.Ed.2d 184, 188. It us true, as the Government 
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notes, that 7 U.S.C. § 608c(15) establishes a procedure for 
“handlers” to challenge, first by petition to the Secretary, and 
then in the district courts, an order or ‘‘any obligation imposed in 
connection therewith’’ on the grounds that the order or obligation 
“is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom.’’ But we cannot accept the 
Government’s argument that this provision of judicial review for 
handlers affected by the administrative action and seeking one 
kind of relief precludes an action by producers challenging 
primarily not the order, but the procedure by which it was 
promulgated. Preclusion of judicial review must be founded on a 
ground more firm than expressio unius exclusio alterius. 


This observation leads us to the Government’s second point not 
dealt with explicitly in the district court’s opinion. The Govern- 
ment urges that our decision must be controlled by the following 
language of Freeman v. Hygeia Dairy Co., 5 Cir. 1964, 326 F.2d 
271, 273: 

It must necessarily follow from the complexities of administration of 


§§ 601 et seq. that the details of a referendum, and the manner in which it 
is conducted, must be left exclusively in the hands of the Secretary. 


The Government neglected to put this statement in context by 
quoting the two sentences immediately preceding it and the one 
following: 


Section 8c(19) . . . provides that in ascertaining whether the issuance of an 
order is approved by the requisite number of producers, the Secretary may 
conduct a producers’ referendum. Since such a referendum is within his 
discretion, he might ascertain whether the required percentage has been 
met in any way he deems appropriate. 


Any judicial review of an order which the Secretary has promulgated is 
limited to a review of the record from the administrative proceedings and 
to determination whether such order was issued in accordance with law. 
Id. (Emphasis supplied.) 


[6] After the events involved in the Hygeia case had tran- 
spired, Congress amended the Agricultural Marketing Act of 1937 
to require producers’ referenda to approve marketing orders of the 
kind involved in the present case, to set forth the percentage of 
the vote required for approval, and to specify the content of the 
ballots and other particulars. See 75 Stat. 304 (§ 141(4)) (1961), 
codified at 7 U.S.C. § 608c(19). From the language of Hygeia 
quoted above, it follows, now that Congress has made the conduct 
of a referendum mandatory rather than discretionary with the 
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Secretary, that these plaintiffs have standing to seek a judicial 
“determination whether such [marketing] order was issued in 
accordance with law.” 


The judgment of the district court must therefore be affirmed. 


COURT DECISION 


Unitrep States v. Lamars Dairy, Inc., et. al., Decided July 10, 
1974. 


UNITED STATES COURT OF APPEALS 
SEVENTH CIRCUIT 


72-C-488 
72-C-489 


Appeal from the United States District Court for the 
Eastern District of Wisconsin 


Before Swycert, Chief Judge, Sprecuer, Circuit Judge, and 
Notanp, District Judge.* 


SprECHER, Circuit Judge. 


This appeal from the denial of plaintiff's motion for summary 
judgment is before the court as an appeal from an interlocutory 
order under 28 U.S.C. § 1292(b). 


Pursuant to the Agricultural Adjustment Act 7 U.S.C. §§ 601 
et seq., the Secretary of Agriculture promulgated Federal Milk 
Order No. 30, 7C.F.R. Part 1030. From the effective date of the 
order in 1968 until sometime in 1971, defendants made payments 
into the producer settlement fund. The federal milk market ad- 
ministrator thereafter determined that defendants were ‘‘hand- 
lers’”’' and were in violation of the order by refusing to make 
payments into the fund. 


* District Judge James E. Noland of the Southern District of Indiana is sitting 
by designation. 

1. 7 C.F.R. § 1030.13 states in part: ‘‘ ‘Handler’ means: (a) Any person in his 
capacity as the operator of one or more pool plants. .. .’’ 
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On August 28, 1972, the United States brought suit to enforce 
the order under the authority of 7 U.S.C. § 608a(6).? Defendants 
answered the complaints with several affirmative defenses based 
on constitutional claims and an additional defense that the ad- 
ministrator had incorrectly determined them to be handlers. 
Plaintiff moved for summary judgment. 


The district judge denied the motion because he believed there 
was a material issue of fact involving defendants’ classification as 
handlers. 


The definitive interpretation of the Agricultural Adjustment 
Act’s enforcement scheme is the Supreme Court’s opinion in 
United States v. Ruzicka, 329 U.S. 287 (1946). The Ruzickas 
defended against a § 608a(6) suit on the ground that the ad- 
ministrator’s inspection of their accounts and tests of their 
products had been faulty and improper. The Supreme Court held 
that a defendant could not resist a claim under § 608a(6) without 
having pursued its administrative remedies and judicial review of 
the administrative decision under § 608c(15).* 


2. The several district courts of the United States are vested with jurisdiction 
specifically to enforce, and to prevent and restrain any person from violating any 
order, regulation, or agreement, heretofore or hereafter made or issued pursuant 
to this chapter, in any proceeding now pending or hereafter brought in said 
courts. 
3. (A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be exempted therefrom. He 
shall thereupon be given an opportunity for a hearing upon such petition, in 
accordance with regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance with law. 
(B) The District Courts of the United States in any district in which such 
handler is an inhabitant, or has his principal place of business, are vested with 
jurisdiction in equity to review such ruling, provided a bill in equity for that 
purpose is filed within twenty days from the date of the entry of such ruling. 
Service of process in such proceedings may be had upon the Secretary by 
delivering to him a copy of the bill of complaint. If the court determines that 
such ruling is not in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court shall 
determine to be in accordance with law, or (2) to take such further proceedings 
as, in its opinion, the law requires. The pendency of proceedings instituted 
pursuant to this subsection(15) shall not impede, hinder, or delay the United 
States or the Secretary of Agricuiture from obtaining relief pursuant to section 
608a (6) of this title. Any proceedings brought pursuant to section 608a(6) of 
this title (except where brought by way of counterclaim in preceedings instituted 
pursuant to this subsection (15)) shall abate whenever a final decree has been 
rendered in proceedings between the same parties, and covering the same subject 
matter, instituted pursuant to this subsection (15). (Emphasis added.) 
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Lower courts almost without exception have followed Ruzicka 
by refusing to allow § 608a(6) defendants to raise any issues— 
even constitutional challenges—that have not been tried in 
§ 608c(15) proceedings. ‘ 


Defendants attempt to distinguish their case from Ruzicka on 
the ground that the Ruzickas admitted they were handlers, while 
defendants do not. Other courts have rejected such a distinction. 
United States v. Country Lad Foods, Inc., 327 F.Supp. 395 
(N.D.Ga. 1971); United States v. Sterling Davis Dairy, 18 A.D. 
780 (D.N.J. 1959); United States v. Hinman Farms Products, 
Inc., 156 F.Supp. 607 (N.D.N.Y. 1957). The many reasons listed 
in Ruzicka for the necessity of administrative exhaustion apply as 
strongly to a defense of incorrect classification as to a defense of 
improper inspection of accounts. 


There are only two cases where a judge denied or postponed the 
granting of a § 608a(6) injunction without exhaustion under 
§ 608c(15). One is United States v. Tapor-Ideal Dairy Co., 175 
F.Supp. 678 (N.D.Ohio 1959). The defendant allegedly owed 
money not to a marketing pool but directly to a cooperative. Its 
defense was accord and satisfaction, since the cooperative had 
accepted a check tendered by defendant as payment in full. The 
judge said he could decide issues ‘‘so long as they are strictly of a 
legal nature, require no special understanding of the milk in- 
dustry, and the assumption of jurisdiction would not hinder or 
adversely affect the orderly administration of the program.’’ 175 
F.Supp. at 682. None of the above characterizations is true of 
defendants’ claim that they are not handlers. 


The second case is actually a series of cases under the name 
United Statesv. Brown. The first opinion appears at 211 F.Supp. 
953 (D.Colo. 1962). Defendants denied they were handlers 
because they ‘‘owned”’ 10 percent of their producers’ cows. The 


4. United Statesv. Yadkin Valley Dairy Cooperative, Inc., 315 F.2d 867 (4th 
Cir. 1963); United States v. Ideal Farms, Inc., 262 F.2d 334 (3d Cir. 1958); 
United Statesv. Turner Dairy Co., 166 F.2d 1 (7th Cir.), cert. denied, 335 U.S. 
813 (1948); United States v. Abbotts Dairies, 315 F. Supp. 571 (E.D. Pa. 1970); 
United Statesv. Farm Dairy Cooperative, Inc., 298 F. Supp. 769 (N.D. W.Va. 
1969); United Statesv. Mosby, 221 F. Supp. 624 (S.D. Miss. 1963); United 
States v. Sanitary Dairy Products, Inc., 211 F. Supp. 185 (W.D. La. 1962); 
United Statesv. Mills, 185 F. Supp. 709 (D. Md. 1960). 

The same rule of exhaustion of administrative remedies is employed in 
criminal proceedings under the Act (Pannov. United States, 203 F.2d 504 (9th 
Cir. 1933)) and in suits against the government for injunctive or declaratory 
relief (Uelmanv. Freeman, 388 F.2d 308 (7th Cir. 1967), cert. denied, 390 U.S. 
1026 (1968); Hygeia Dairy Co. v. Benson, 151 F. Supp. 661 (S.D. Tex. 1957)). 
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district court postponed ruling on the government’s motion for 
summary judgment to allow defendants to begin proceedings 
under § 608c(15). The court again postponed adjudication during 
pending administrative proceedings at 217 F.Supp. 285 (D.Colo. 
1963), aff'd, 331 F.2d 362 (10th Cir. 1964). The judge expressed 
the opinion that the Secretary was not entitled to injunctive relief 
because defendants’ status as handlers was a matter of con- 
siderable doubt. Finally the Secretary ruled that defendants were 
handlers. The district judge consolidated the § 608c(15)(B) 
review with the § 608a(6) suit and agreed with the Secretary that 
defendants were subject to the order. 23 A.D. 1323 (D.Colo. 
1964), aff'd, 367 F.2d 907 (10th Cir. 1966), cert. denied, 387 U.S. 
917 (1967). 


The Brown cases illustrate the folly of deviating from the 
statutory enforcement scheme under the Agricultural Adjustment 
Act. The same district judge who had so many doubts as to the 
applicability of the Act to defendants became totally convinced 
defendants were handlers, once he had the benefit of the 
Secretary’s opinion. Meanwhile, years passed without defend- 
ants’ paying into the fund. 


The only forum open to defendants for adjudication of their 


affirmative defenses is a hearing before the Secretary of 
Agriculture under § 608c(15). The district judge erred in con- 
sidering those defenses in the § 608a(6) proceeding. Therefore the 
order of the district court is vacated and the case is remanded for 
further proceedings. 


VACATED AND REMANDED. 


COURT DECISION 


Manrico.p Foops, Inc. v. Ear L. Butz, Secretary of Agriculture. 
Decided March 138, 1974. 


UNITED STATES COURT OF APPEALS 
EIGHTH CIRCUIT 


No. 73-1311 





1508 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 1507 


Appeal from a marketing decision of the Secretary of 
Agriculture. The United States District Court for the District of 
Minnesota, Edward J. Devitt, Chief Judge, granted motion of 
Secretary for summary judgment, and appeal was taken. The 
Court of Appeals, Heaney, Circuit Judge, held that skim milk 
which was used in “Party Dip” and which contained 82 % Grade 
A skim milk to which flavors, sweeteners, stabilizers, emulsifiers, 
vitamins, minerals and similar ingredients had been added, was 
properly classifiable for marketing purposes as Class I fluid milk 
product, rather than as a Class II milk applicable to butter, 
condensed milk, ice cream, and frozen desserts. 


Affirmed. 


Before HEANEY, Ross and STEPHENSON, 
Circuit Judges. 


Heaney, Circuit Judge: 


The sole issue on this appeal is whether the Grade A skim milk 
used by the appellant, Marigold, in the ‘“‘Dairyland”’ marketing 
area' to produce ‘‘Party Dip,’”’ was properly classified by the 
Market Administrator as Class I under Order No. 61, 7 C.F.R., 
Part 1061 (1969). The Judicial Officer of the Department of 


Agriculture, acting for the Secretary of Agriculture,’ sustained 
the Administrator’s classification. The District Court, in an 
unpublished opinion, held that ‘‘a plain reading of the regulations 
supports the Administrator’s determination,’’ and granted the 
Secretary’s motion for summary judgment. Marigold appeals. We 
affirm. 


Order No. 61 became effective on April 1, 1969. The order 
classifies milk as follows: 
(a) Class I milk. Class I milk shall be all skim milk and butterfat: 


(1) Disposed of as a fluid milk product except as provided in sub- 
paragraphs (2), (3), and (4) of paragraph (b); 


(2) An inventory of fluid milk products in packaged form on hand at 
the end of the month; and 


(3) Not accounted for as Class II milk; 
(b) Class II milk. Class II milk shall be all skim milk and butterfat: 


(1) Used to produce butter, butteroil, anhydrous milkfat, plain or 


1. The marketing area lies in southeastern Minnesota and northern Iowa. 


2. See, Brown v. United States, 367 F.2d 907, 911 (10th Cir. 1966), cert. denied, 
387 U.S. 917, 87 S.Ct. 2028, 18 L.Ed.2d 969 (1967). 
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sweetened condensed milk or skim milk, and condensed buttermilk; nonfat 
dry milk, dry whole milk, dried buttermilk, dried whey, and blends of dried 
milk products including dry ice cream mix; cheese and cheese foods; ice 
cream, ice milk and frozen desserts including mixes for freezing; sterile 
products in hermetically sealed metal or glass containers; 


* * * * * * 


(2) Disposed of in bulk in the form of a fluid milk product to any 
commerical food processing establishment where food products are 
prepared only for consumption off the premises; 


(3) Dumped or disposed of for animal feed; 


(4) In inventory of bulk fluid milk products on hand at the end of the 
month; 


7 C.F.R. § 1061.41 (1969). 


It defines the term “fluid milk product”’ as follows: 


“Fluid milk product” means milk, cream, skim milk, buttermilk, un- 
sterilized concentrated milk or skim milk, eggnog and eggnog flavored 
milk, and mixtures combining milk, skim milk, and/or cream, including 
the aforesaid products sweet, sour, cultured, or acidified and such 
products reconstituted from or fortified with milk products. The term in- 
cludes the aforesaid products to which the flavors, sweeteners, stabilizers, 
emulsifiers, vitamins, minerals, and similar ingredients have been added. 
The term does not include products which are sterilized and disposed of in 
hermetically sealed metal or glass containers. 


7 C.F.R. § 1061.7 (1969). 


The Administrator determined that the Grade A skim milk 
used in ‘‘Party Dip” should be classified as Class I milk for two 
reasons: First, § 1061.41(a)(1) and (2) provides that skim milk 
disposed of or retained in inventory as a fluid milk product, shall 
be classified as Class I milk. ‘“‘Party Dip” was a fluid milk product 
within the meaning of § 1061.7 as it contained eighty to eighty- 
two percent of Grade A skim milk to which flavors, sweeteners, 
stabilizers, emulsifiers, vitamins, minerals and _ similar 
ingredients had been added. Second, § 1061.41(a)(3) provides 
that skim milk not accounted for as Class II milk should be 
classified as Class I milk. Because it was not used to produce 
butter, ice cream or one of the other products listed in the Class II 
category [§ 1061.41(b)(1)], it had to be accounted for as Class I 
milk. * 

3. With respect to milk marketing orders generally, sec IJ. P. Hood & Sons v. 
United States, 307 U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 1478 (1939); United States 
v. Rock Royal Co-operative, Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446 


(1939); Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir.), cert. denied, 
329 U.S. 788, 67 S.Ct. 355, 91 L.Ed. 675 (1946). 
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Marigold vigorously contests the Administrator’s in- 
terpretation. It argues, in substance, that the Secretary did not 
intend to include filled milk products such as “Party Dip” in Class 
I; that the skim milk lost its character as a fluid milk product 
when eighteen percent vegetable fat was added to it; and that it 
was inequitable to continue to classify the skim milk used in 
“Party Dip” as Class I after a new order, the ‘‘Memphis Order,” 
classified skim milk used to produce filled milk as Class II milk in 
most other marketing areas in the United States. ‘ 


{1] At the outset, we note that the Administrator’s decision is 
entitled to great weight. He is an expert making a decision on a 
matter where expertise is important. Our review will, therefore, be 
limited to a determination of whether the ruling is warranted by 
the record and has a rational basis at law. 


There is no clear indication of an intent by the Secretary to 
exclude ‘‘Party Dip’’ from a Class I classification in Order No. 61. 
He simply stated: 


Producers proposed that filled milk also be a fluid milk product. This 
issue is reserved for a later decision. 


Official notice is taken of the fact that a hearing held at Memphis, 
Tenn., in February, April, and May 1968 (33 F.R. 2785) dealt with the 
disposition or potential disposition in all Federal order markets of filled 
milk and certain other products containing milk or milk derivatives which 
are disposed of in fluid form. Evidence was received as to the need for a 
coordinated program of regulation of such products in all Federal order 
markets. No decision based on the Memphis hearing has been issued. 


The treatment of filled milk under the Southeastern Minnesota- 
Northern Iowa order should be coordinated with the results of the 
Memphis hearing. Since the outcome of that hearing has not yet been 
determined, no action is taken herein on the filled milk issue. 


34 Fed. Reg. 3816 (1969). 


The notice of hearing described the term ‘‘filled milk”’ as: 


* * * any milk, cream, or skimmed milk, whether or not condensed, 
evaporated, concentrated, powdered, dried, or desiccated, to which has 
been added, or which has been blended or compounded with, any fat or oil 
other than milk fat, so that the resulting product is in imitation or sem- 
blance of milk, cream, or skimmed milk * * *. 


4. The Memphis order defined ‘‘filled milk’’ as: 


* * * any combination of nonmilk fat (or oil) with skim milk * * * with or 
without milkfat, so that the product (including stabilizers, emulsifiers, or 
flavoring) resembles milk or any other fluid milk product; and contains less 
than six percent nonmilk fat (or oil). 

7 C.F.R. § 1097.19 (1969). 
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33 Fed. Reg. 2786 (1968). 


The most we can read into the above is that the Secretary was 
aware of the problems, that he did not want to anticipate the 
results of the Memphis hearing which was then pending and 
decided to avoid the issue by classifying all milk not specifically 
included in Class II as Class I milk. While he could have followed 
the reverse procedure, he was not required to do so. 


[2] There is nothing in the record to support Marigold’s 
argument that the addition of vegetable fat causes the skim milk 
to lose its character as a fluid milk product. Order No. 61 and the 
United States Public Health Service’s recommended Grade A 
Pasteurized Milk Ordinance, from which Marigold asserts the 
definition in Order No. 61 was obtained, simply state that the 
term ‘fluid milk product” includes skim milk to which flavors, 
sweeteners, etc., have been added. Neither specifically excluded 
filled milk products from the definition. We further note that the 
drafters of the order and ordinances stated specifically that the 
term ‘‘milk product”’ is not intended to include a number of other 
products, thus making it clear that both knew how to write ex- 
clusionary language if they were of a mind to. 


[3] The Administrator’s interpretation may have put Marigold 
to a competitive disadvantage on the product “Party Dip” 
between the date the Memphis order was issued and the date 
Order No. 61 was amended to in effect classify the skim milk used 
in ‘‘Party Dip” as Class II milk. But this fact alone is insufficient 
to upset the Administrator’s determination. 


We repeat, the order’ clearly states that all skim milk not 
accounted for as Class II milk shall be classified as Class I milk 
and this milk could not be accounted for as Class II milk. It was 
not used to produce butter, condensed milk, ice cream, frozen 
desserts, or any of the other products set forth in § 1061.41(b)(1). 
It, therefore, had to be included in Class I. 


Affirmed. 


5. A number of other milk orders have similar provisions, see, e.g., 7 C.F.R. 
§ 1006.41 (1972); 7C.F.R. § 1007.41 (1970); 7C.F.R. § 1012.41 (1972). 
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COURT DECISION 


INTER-STATE MiLk Propucers’ CooPERATIVE v. EARL L. Butz, 
Secretary of Agriculture. Decided March 26, 1974. 


UNITED STATES DISTRICT COURT 
E.D. PENNSYLVANIA 


Civ. A. No. 72-1079 


Milk producers’ association sought to overturn decision by 
market administrator to reclassify certain milk shipped by the 
association. The District Court, Gorbey, J., held that where both 
parties and the court agreed that there were no facts in dispute 
and where defendant was not entitled to summary judgment, case 
would be treated as though plaintiff had filed cross motion for 
summary judgment; that Secretary of Agriculture properly in- 
terpreted order as establishing conclusive classification for any 
milk which was transferred to nonpool plant located more than 
300 miles from city hall of Baltimore; that the classification on 
that basis had no reasonable relationship to the classification of 
milk and was not consistent with statutory mandate for 
classification; and that while ease of administration was one 
factor to be considered in reviewing implementation of Marketing 
Agreement Act, it could not serve as the only basis upon which to 
classify milk. 


Judgment for plaintiff. 


MEMORANDUM AND ORDER 


GorsBey, District Judge. 


[1] This is an action brought pursuant to § 8c(15)(B) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
§ 608c(15)(B)), seeking review of a final determination by a 
judicial officer of the Department of Agriculture which dismissed 
plaintiff’s petition. Plaintiff sought to overturn a decision by the 
Market Administrator to reclassify certain milk shipped by 
plaintiff. The defendant has moved this court to grant summary 
judgment in its favor. Both parties and this court agree that there 
are no facts in dispute. For the reasons stated in the following 
memorandum, we will deny defendant’s motion for summary 
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judgment, and since there are no facts in dispute, we will treat the 
case as though plaintiff has filed a cross motion for summary 
judgment, which motion is granted. See 6 Moore’s Federal 
Practice, § 56.12. 


This case concerns a dispute over the enforcement by the 
Department of Agriculture of Milk Marketing Order No. 16 (7 
C.F.R. part 1016) which had been duly promulgated and issued 
by the Secretary. This order was effective January 1, 1960, and 
continuing through the months in question of January, February 
and March, 1969.' It covered milk handling in the upper 
Chesapeake Bay area. Specifically, it contains provisions which 
(a) classify milk; (b) establishes a minimum price for each use 
classification; (c) provides a method for distribution of the total 
value of all milk received by all handlers among all producers at a 
uniform blended or average price, computed each month by the 
Market Administrator in accordance with the provisions of the 
order; and (d) other miscellaneous provisions identifying the 
market area to be regulated, the milk to be priced, the persons 
(handlers) to be regulated, the method of reporting receipts and 
uses of milk by all regulated handlers, and establishing an agency 
known as the Market Administrator to administer the order. ” 


Each handler’s minimum obligation for milk is determined by 
multiplying the quantity of milk used by him in each of the classes 
established by the order, times the minimum price for each class. 
These prices are subject to certain differentials not at issue in this 
case. Plaintiff in this case is admittedly a handler as defined in 
Order No. 16. For the months January, February and March, 
1969, plaintiff reported certain quantities of milk as being used in 
Class II as defined in the Order. After audit and investigation, the 
Market Administrator concluded that the milk should have been 
reported as Class I. He so notified the plaintiff and charged it with 
the difference between its value as originally reported (i.e., Class 
II) and its value as Class I. In reclassifying this milk, the Market 
Administrator relied on § 1016.44 of the Order, which provides: 


“§ 1016.44 Transfers. 
Skim milk and butterfat in the form of a fluid milk product shall be 


1. Order No. 16 has been replaced by Order No. 4 which does not contain the 
provisions in question. 

2. For a discussion of the general scheme of milk regulation, See Lehigh Valley 
Cooperative Farms, Inc., et al. v. United States et al., 370 U.S. 76 at 78, 82 
S.Ct. 1168, at 1169-1170, 8 L.Ed.2d 345 (1962). 
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(c) As Class I, if transferred or diverted in bulk to a nonpool plant that is 
. .. located 300 miles or more from the City Hallin Baltimore, Md.; 


(d) As Class I milk, if transferred or diverted in bulk to a nonpool plant 
that is . . . located less than 300 miles by the shortest hard-surfaced high- 
way distance as determined by the market administrator from the City 
Hall in Baltimore, Md., unless all the requirements of subparagraphs (1) 
and (2) of this paragraph are met, in which case the skim milk and but- 
terfat so transferred or diverted shall be classified in accordance with the 
assignment resulting from subparagraph (3) of this paragraph: 


(1) The transferring or diverting handler claims classification 
pursuant to... subparagraph (3)... 


(2) The operator of such nonpool transferee plant maintains books 
and records showing the utilization of all skim milk received at such 
plant which are made available if requested by the market ad- 
ministrator for the purpose of verification; 


(3) The skim milk and butterfat so transferred shall be classified on 
the basis of the following assignment of utilization at such nonpool 
DARE 605; 


femphasis added. } 


During the period of time in question, there was a glut in the 
local milk market. Plaintiff was, pursuant to the terms of Order 
No. 16, the handler of certain milk which ordinarily went to 
poolplants of its customer, Lancaster Milk Company. Pursuant to 
arrangements between Lancaster Milk Company and Kirk Milk 
Products, Inc., during the months of January, February and 
March, 1969, the milk went instead from the farms of petitioner’s 
members to receiving stations of Kirk Milk Products, Inc. in 
Lemoyne, Pennsylvania, and Hagerstown, Maryland, where it 
was reloaded in the same form of bulk fluid milk product and 
transported to processing plants of Pet Milk Company, in 
Abingdon, Virginia and the Borden Company, in Chester, South 
Carolina. None of the plants involved, other than that of the 
Lancaster Milk Company, was a pool plant. The receiving 
stations of Kirk were located within 300 miles of the Baltimore 
City Hall, and the Pet and Borden plants were more than 300 
miles distant. Under paragraph (d) of § 1016.44, milk transferred 
to nonpool plants within 300 miles is classified on the basis of 
proven actual “utilization at such nonpool plant’’. Since the milk 
in question was eventually transferred to a nonpool plant in 
excess of 300 miles from the City Hall in Baltimore, the Market 
Administrator ruled that pursuant to paragraph (c), the milk 
should be classified as Class I, irrespective of its eventual use. 


There is no dispute that the milk in question was in fact utilized 
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as Class II milk. However, the Secretary maintains that the clear 
import of the language of Order No. 16 precludes any in- 
vestigation as to the ultimate use so long as the milk was trans- 
ferred to a nonpool plant in excess of the 300 miles. As a result of 
the Administrator’s reclassification, plaintiff's liability to the 
producer’s settlement fund was increased by a sum in excess of 
$77,000.00. ° 


[2] Plaintiff first argues that the Secretary erred in his in- 
terpretation that Order No. 16 does not allow any investigation as 
to the ultimate use of milk which is transferred to a nonpool plant 
located more than 300 miles from the City Hall in Baltimore. 
Plaintiff maintains that the order should be construed to allow a 
rebuttable presumption. 


A review of the language of Order No. 16, leaves no doubt as to 
its intent. It is clear that Order No. 16 was designed to establish a 
conclusive classification for any fluid milk which was transferred 
to a nonpool plant located more than 300 miles from City Hall in 
Baltimore. The use of the word “‘shall’’ in paragraph (c) of 
§ 1016.44 leaves no doubt as to the proper interpretation of the 
Order. This brings us to plaintiff's next argument which is his 
primary one. Plaintiff urges that the 300 mile provisions of Order 
No. 16 is not authorized by the statute. 


[3] The relevant sections of Order No. 16 were adopted pur- 
suant to § 8c(5)(A) of the Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. § 608c(5)), which establishes the 
Secretary’s power to issue orders concerning classification and 
pricing of milk. This section reads in pertinent part as follows: 


(5) In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions, 
and (except as provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the pur- 
pose for which it is used, and fixing, or providing a method for fixing, the 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as to 
all handlers, subject only to adjustments for (1) volume, market, and 
production differentials customarily applied by the handlers subject to 
such order, (2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, 
is made to such handlers.”’ 


[emphasis added. ] 


3. The record does not reveal the exact amount but the parties agree it is a sum 
certain which they can determine. 
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The plaintiff argues that pursuant to this statute, the provisions 
of Order No. 16 essentially classify the milk according to the 
distance which it is moved. This, plaintiff argues, is not 
authorized by the statute. Defendant argues that the Secretary is 
merely classifying the milk in accordance with the form in which it 
is used, and that the Secretary is free to choose the point at which 
he determines the use; relying on the case of Waddington Milk 
Co. v. Wickard, 140 F.2d 97 (2d Cir. 1944). In this case, the court 
held that the order which allowed the Administrator to classify 
milk according to its use at the initial receiving plant of the 
handler is valid. Plaintiff in that case had argued that 
classification on use must be made in accordance with its use by 
the ultimate consumer. After a discussion of the purposes of the 
Act, the court stated at page 101: 


“Given the conditions and the purpose, there appears to be nothing 
unreasonable in selecting as the controlling point for determination of the 
form in which milk is to be classified for the fixing of wholesale prices the 
time when it leaves the initial receiving plant of the distributor. This gives 
the latter reasonable opportunity to determine appropriate utilization of 
the milk without allowing him to await the more or less fortuitous cir- 
cumstances which may determine the final disposition of the milk to the 
ultimate consumer.”’ 


In the case at bar, we do not have the situation which was existent 
in the Waddington case, for in the Waddington case, the order 
provided for classification based on its use at a particular plant 
which was not necessarily the use by the ultimate consumer. In 
the case at bar, the order provides for classification according to 
its ultimate use, unless the milk moves more than 300 miles. 
Here, what is fortuitous is not the ultimate use, but whether or 
not the milk traveled 300 miles. This has no reasonable 
relationship to the classification of milk and is not consistent with 
the statutory mandate of classification based on ‘‘the form in 
which or use to which”’ the milk is put. 


Defendant also relies on the case of Queensboro Farms 
Products v. Wickard, 137 F.2d 969 (2d Cir. 1943), for the 
proposition that ‘‘Congress gave the Secretary [the] power at 
least: to establish a conclusive ‘use classification’ on the sole basis 
of the form of the milk at the time when the handler moves it from 
his plant for delivery to his customer.”’ We have a very different 
situation in the case at bar than was existent in the Queensboro 
case. Here, milk is classified according to its utilization at the- 
plant to which it is transferred or diverted, except if the transfer 
or diversion is to a plant located 300 miles or more from the City 
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Hall in Baltimore, Maryland, then the milk is conclusively 
classified as Class I. The effect of this provision in the case at bar 
has been to classify the milk solely on the basis of the distance 
that it moved. This is not authorized by the statute. In so 
holding, we are cognizant of the dissenting opinion in Queensboro 
written by Judge Learned Hand in which Judge Hand stated at 
page 983: 


“It may well be, as my brothers say, that the industry is extravagantly 
difficult to regulate; if so, I agree that we should accord great latitude in 
its administration. Had the orders imposed the severest burden upon 
‘handlers’ to prove that the ‘form’ in which they moved milk, or even ‘held’ 
it, was not the ‘form’ in which it was ‘used’, I should have readily 
assented.” 


The statute authorizes the Secretary to classify on the basis of 
use. The Secretary is given extremely wide latitude as to what use 
is used for the basis of classification. However, we fail to see how 
a distance of 300 miles has any bearing on use. The Secretary 
attempts to argue that 300 miles has a bearing on use in that their 
experience has found that if milk is shipped to a plant further than 
300 miles from City Hall in Baltimore, Maryland, the economics 
of shipping would require that this milk be used as Class I. If that 
were the case, why did the transaction at bar take place? It is 
obvious that this argument is primarily aimed at justifying the 
300 mile limit as opposed to some other distance. The real purpose 
for setting any such distance is ease of administration. As Judge 
Hand noted in his dissent to Queensboro, the Secretary could 
place the burden and expense of rebutting a presumption of Class 
I upon the handler. We see no justifiable reason for a conclusive 
presumption of Class I use once milk is moved over 300 miles. 


[4,5] Administrative-interpretation of regulatory legislation is 
normally given considerable weight. This is especially so in a 
complex area of regulation such as we have in the case at bar. 
Zuber v. Allen, 396 U.S. 168, 90 S.Ct. 314, 24 L.Ed.2d 345 (1969). 
However, as the Court stated in the Zuber case at 396 U.S. 193, 
90 S.Ct. at 328: 


“The Court may not, however, abdicate its ultimate responsibility to 
construe the language employed by Congress.” 


The effect of the relevant provisions of Order No. 16 appears 
inescapable; that is, that the controlling criteria for classifying 
petitioner’s milk was the distance which it moved. Ease of ad- 
ministration is certainly a factor to be considered in reviewing the 
Secretary’s implementation of § 8c of the Act, it cannot serve as 





1518 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 1512 


the only basis upon which to classify milk. The majority in 
Queensboro Farms Products v. Wickard, supra, recognized this 
stating at page 980 of 137 F.2d: 


“The Secretary cannot, of course, deviate from the requirements of the 
statute merely to avoid difficulties of administration or to facilitate en- 
forcement of the Act... .”’ 


In the case of Windham Creamery, Inc. v. Freeman, 350 F.2d 978 
(3d Cir. 1965), the court held that the Secretary could properly 
classify cream as Class II if it was shipped to the New York 
harbor, and Class III if it was shipped to Newark or Hoboken. 
The court held that there was a significant difference in utilization 
value of the commodity,‘ and that difference rather than 
geography per se, provided the rational basis for any geographic 
classification. In the case at bar, the government argues the 
rational basis to be ease of administration, and they justify the 
300 mile limit on market experience. As our earlier discussion 
holds, classification based purely on ease of administration is not 
authorized by the statute. 


Accordingly, summary judgment will be granted in favor of the 
plaintiff. Since the record does not contain an exact accounting as 
to a specific amount involved, the parties will stipulate to this 
amount and submit it to the court within twenty (20) days of the 
date of this order. 


4. The court in Windham found at page 981: ‘‘forexample... . health standards 
and requirements with reference to the processing and distribution of milk have 
been found to be significantly different in the New York metropolitan district 
than in neighboring New Jersey communities...” 





LIST OF DECISIONS REPORTED 


NOVEMBER 1974 
AGRICULTURE DECISIONS 


Commodity Exchange Act 


Joun C. Weaver & Sons. CEA Docket No. 231. Failure 
to file accurate and timely financial statements 


(No. 16,107) 


In re Joun C. WEAvER & Sons. CEA Docket No. 231. Decided 
November 1, 1974. 


Futures commission merchant — failure to submit accurate and timely 
financial statements 


Respondent’s stipulation has been accepted, and the order herein is issued 
against respondent for violations of the Act and regulations in connection 
with its operations as a futures commission merchant in the submission of 
untimely and inaccurate financial statements. Respondent is ordered to 
cease and desist from such violations. 


Michael D. Weiner, for complainant. 
Ronald Lee Gilman, Memphis, Tenn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a Complaint and 
Notice of Hearing, alleging that the respondent John C. Weaver & 
Sons was at all times material a Tennessee partnership composed 
of John C. Weaver, Dudley S. Weaver, II, and Robert L. Weaver 
and has been since May 3, 1972, a registered futures commission 
merchant under the Commodity Exchange Act. The Complaint 
charges that the respondent filed delinquent and incorrect 
Statements of Financial Condition, CEA Form 1-FR. Such acts 
were alleged to have been wilfull and in violation of section 4f of 
the Commodity Exchange Act (7 U.S.C. 6f) and section 1.10 of 
the regulations issued thereunder (17 CFR 1.10). 


Prior to hearing the respondent agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which he 
1519 
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(1) admits the facts hereunder as set forth in paragraphs 1 
through 3 of the Findings of Fact, (2) waives oral hearing on the 
charges in the Complaint and (3) consents to the entry, without 
further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the Findings of Fact for the 
purposes of this proceeding only, conclusions of law based on such 
findings, and the Order contained herein. 


FINDINGS OF FACT 


1. Respondent John C. Weaver & Sons, a Tennessee part- 
nership composed of John C. Weaver, Dudley S. Weaver, II, and 
Robert L. Weaver is now and has been since May 3, 1972, a 
registered futures commission merchant under the Commodity 
Exchange Act, engaged in trading in commodities for future 
delivery. Prior to May 3, 1972, the firm did business under the 
name of Noland-Weaver and was registered as a futures com- 
mission merchant as of June 24, 1971. The partnership and each 
of the above-named partners are members of the New York Cotton 
Exchange, a designated contract market under the Commodity 
‘Exchange Act. 


2. As of December 31, 1971, and every six months thereafter, 
the firm was required by section 1.10 of the regulations issued 
pursuant to the Commodity Exchange Act (17 CFR 1.10) to 
prepare and submit to the Commodity Exchange Authority Form 
1-FR, Statement of Financial Condition. 


3. Despite numerous reminders, CEA Form 1-FR was received 
as set forth in the following table: 


“As of"’ Date Due Date Date Received Certified By 
12-31-71 3-31-72 4-11-72 Dudley S. Weaver, 
6-30-72 9-30-72 10-16-72 Dudley S. Weaver, 
12-31-72 3-31-73 4-27-73 Dudley S. Weaver, 
6-30-73 9-30-73 10-18-73 Dudley S. Weaver, 


In addition to the delinquent filing of Form 1-FR detailed above, 
material errors, such as improper classifications, omission of 
required supporting dates, and erroneous computation of a 
proprietary safety factor were found in those Form 1-FR sub- 
mitted for the years 1972 and 1973, including that of December 
31, 1973, due on March 31, 1974, certified by Robert L. Weaver. 
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CONCLUSIONS 


By reason of the facts set forth above, John C. Weaver & Sons 
violated section 4f of the Commodity Exchange Act (7 U.S.C. 6f) 
and section 1.10 of the regulations issued thereunder (17 CFR 
1.10) by failing to submit accurate and timely Statements of 
Financial Condition, CEA Form 1-FR. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed Order 
would constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed Order be issued. 


ORDER 


Effective on the date of service of this Order upon the respond- 
ent John C. Weaver & Sons, the respondent shall cease and desist 
from filing with the Commodity Exchange Authority required 
Form 1-FR more than three months after the date as of which it 


reports the respondent’s financial condition, and (2) filing with 
the Commodity Exchange Authority required Form 1-FR when 
said form contains material errors including, but not limited to, 
improper classifications, omission of required supporting dates, 
and erroneous computation of the proprietary safety factor. 


A copy of this Decision and Order shall be served upon the 
respondent and on each contract market. 





LIST OF DECISIONS REPORTED 


NOVEMBER 1974 
AGRICULTURE DECISIONS 


Horse Protection Act 


Boatpin, KENNETH. HPA Docket No. 7. Soring of legs 
of horse — constituting cruel and inhumane treat- 
ment — Sanction — civil penalty of $650.00 


Tuompson, Vic. HPA Docket No. 11. Order dismissing 
complaint 


(No. 16,108) 


In re Vic THompson. HPA Docket No. 11. Decided November 25, 
1974. 


Order dismissing complaint 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


Motion having been made by the Complainant for dismissal of 
the Complaint herein filed on August 29, 1974, against the 
respondent, Vic Thompson, under provisions of the Horse 
Protection Act of 1970, asserting that pursuit of the said 
proceeding is not necessary to effectuate the purposes of the Act, 
it is hereby 


ORDERED that the Complaint herein be and the same is now 
dismissed. 


(No. 16,109) 


In re KENNETH Boatpin. HPA Docket No. 7. Decided November 
25, 1974. 


‘Soring’’ — constituting cruel and inhumane treatment of animal — Sanction 
1522 
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Where respondent violated the Act and regulations in the ‘“‘soring’”’ of legs of a 
horse as found herein, respondent is assessed a civil penalty of $650.00, to 
be paid as stated in the Order herein. 


Alexander Samofol, for complainant. 
Respondent pro se. 


Decision by William Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for a civil penalty under 
the Horse Protection Act of 1970, (15 U.S.C. 1821, et seq.), 
hereinafter referred to as the Act. It was instituted by a complaint 
filed on April 10, 1974, by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of 
Agriculture. The complaint alleges that respondent violated 
section 4(b) of the Act (15 U.S.C. 1823(b)) and sections 11.2(a), 
11.2(c) and 11.3(d)(1) of the regulations issued thereunder (9 CFR 
11.2(a) and (c) and 11.3(d)(1)) in various respects. 


Copies of the complaint and rules of practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk, by certified mail on May 28, 1974. Respondent 
was informed in the complaint and the letter of service that an 
answer should be filed within twenty (20) days of service, and that 
failure to file an answer either admitting, denying or explaining 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Respondent has failed to file an answer to the complaint or any 
allegation in the complaint. Such failure to answer constitutes an 
admission of all the allegations in the complaint and a waiver of 
hearing pursuant to the rules of practice (9 CFR 12.6-3 and 12.8). 


This Decision, therefore, is issued pursuant to section 12.8 of 
the rules of practice (9 CFR 12.8). 


FINDINGS OF FACT 
1. (a) Kenneth Boaldin, hereinafter referred to as the respond- 
ent, is an individual residing in Mansfield, Texas 76063. 


(b) Respondent, at all times material herein, was the 
exhibitor of, and had full custody and control over, a horse named 
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“The Sand Blaster’? at the Second Annual Waco Horse Show, 
Waco, Texas, on March 26, 1972. 


2. (a) The Second Annual Waco Horse Show, Waco, Texas, 
held on March 26, 1972, was a horse show to which horses had 
been moved in commerce. 


(b) Respondent, on or about March 26, 1972, at the Second 
Annual Waco Horse Show, Waco, Texas, did show and exhibit a 
horse named “The Sand:Blaster’’ which was ‘‘sored’’, as that term 
is defined in the Act and the regulations, by the use on said horse 
of bell boots with metal projections in the linings, which would 
reasonably be expected to result in physical pain to the horse 
when walking, trotting, or otherwise moving. Said boots were 
prohibited by the regulations for use on any horse at any horse 
show or exhibition. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)), and section 11.2(a) and (c) and 11.3(d) of the regulations 
(9 CFR 11.2(a) and (c) and 11.3(d). 


Congress has found that the practice of soring horses is cruel 
and inhumane treatment of such animals and that sored horses 
compete unfairly with horses which are not sored. The showing 
and exhibiting of the horse sored by the use of bell boots with 
metal projections in the linings, constitutes serious violations of 
the Act and regulations by respondent which warrant the im- 
position against him of a civil penalty of $650.00 as provided for in 
section 6(a) of the Act (15 U.S.C. 1825(a)). In the absence of 
aggravated facts or residual injury established in the record the 
requested statutory maximum civil penalty of $1000.00 is reduced 
to $650.00. 


ORDER 


Respondent, Kenneth Boaldin, is assessed a civil penalty of 
$650.00 which shall be payable by certified check or money order 
to the Treasurer of the United States and forwarded to Alexander 
Samofal, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within thirty (30) 
days from the date this order becomes final.* 


*The Decision and Order became final November 25, 1974. --Ed. 
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Copies hereof shall be served upon the parties, and this order 
shall become effective 30 days after service hereof upon the 
respondent unless an appeal is filed pursuant to sections 12.10-9 
and 12.14 of the Rules of Practice (9 CFR 12.10-9, 12.14). 





LIST OF DECISIONS REPORTED 


NOVEMBER 1974 
AGRICULTURE DECISIONS 


Laboratory Animal Welfare Act 


CAMPBELL, WitBuR. LAWA No. 28. Dealer — failure to 
operate business in conformity with provisions of 
the Act and regulations and standards thereunder — 
Sanction 


(No. 16,110) 


In re WiLBuR CAMPBELL. LAWA Docket No. 28. Decided Novem- 
ber 15, 1974. 


Dealer — failure to operate business in conformity with provisions of the Act 
— Sanction 


Where respondent violated the Act and regulations in failing to operate his 
business as a dealer in conformity and compliance with the provisions of the 
Act and regulations and standards thereunder as found herein, respond- 
ent’s license as a registrant under the Act is revoked. 


Thomas Bundy, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on June 11, 1974, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the regulations and standards issued 
under the Act (9 CFR 1.1 et seqg.), hereinafter referred to 
respectively, as the regulations and standards. 


The complaint herein was served upon respondent on June 18, 
1974. Respondent has failed to file an answer within the period of 
time set for answering set forth in the moving paper, as prescribed 
by section 4.12 of the Rules of Practice governing proceedings 
1526 
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under the Act (9 CFR 4.12). Under sections 4.12-3 and 4.15 of the 
Rules of Practice (9 CFR 4.12-3 and 4.15), such failure to file an 
answer constitutes an admission of the allegations in the Com- 
plaint and a waiver of hearing. 


FINDINGS OF FACT 


1. (a) Wilbur Campbell, hereinafter referred to as the respond- 
ent, is an individual. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling dogs, 
for compensation or profit, affecting commerce, for research 
purposes. 


(2) Licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as a 
‘“*B” dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards thereunder, and agreed in writing to comply with their 
provisions. 


2. Respondent, on or about June 22, 1973, at his dealer 
premises located at R.D. #1, Scranton, Kansas, violated the 
regulations and standards in the following respects: 


(a) Respondent failed to remove and dispose of animal waste 
and dead animals and to operate his disposal facilities so as to 
minimize vermin infestation, odors, and disease hazards. 


(b) Respondent failed to feed his dogs at least once each 
day. 


(c) Potable water was not accessible to dogs at all times nor 
were potable liquids offered to such animals at least twice daily for 
periods of not less than one hour. 


(d) Primary enclosures for dogs were not sanitized often 
enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


(e) Respondent’s premises were not kept clean and in good 
repair in order to protect the animals from injury and to facilitate 
the prescribed husbandry practices set forth in the standards. 


(f) Respondent did not employ a sufficient number of 
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employees to maintain the prescribed level of husbandry practices 
set forth in the standards. 


(zg) Respondent had no program of disease control and 
prevention, euthenasia and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine. 


CONCLUSION 


By reason of the facts contained in findings of fact 1 and 2 
herein, the respondent has wilfully violated section 2.100 of the 
regulations (9 CFR 2.100) and sections 3.1(d), 3.5(a), 3.6, 3.7, 3.8, 
and 3.10(a) of the standards (9 CFR 3.1(d), 3.5(a), 3.6, 3.7, 3.8, 
and 3.10(a)). 


In section 1 of the Laboratory Animal Welfare Act, as amended 
(7 U.S.C. 2131), Congress found “‘ [t] hat, in order to protect the 
owners of animals, from the theft of their animals, to prevent the 
sale or use of animals which have been stolen, and to insure that 
certain animals intended for use in research facilities or for 
exhibition purposes or for use as pets are provided humane care 
and treatment, it is essential to regulate the transportation, 
purchase, sale, housing, care, handling, and treatment of such 
animals by persons or organizations engaged in using them for 
research or experimental purposes or for exhibition purposes or 
holding them for sale as pets or in transporting, buying, or selling 
them for any such purpose or use.” 


Respondent’s failure to file an answer to any allegation in the 
complaint filed in this proceeding constitutes an admission of all 
the allegations contained in the complaint and a waiver of hearing 
pursuant to sections 4.12-3 and 4.15 of the Rules of Practice (9 
CFR 4.12-3 and 4.15). As found herein, respondent’s actions 
constitute wilful violations of the regulations and standards 
issued under the Act, which warrant the imposition of a 
revocation of respondent’s license to do business as a dealer under 
the Act as well as a cease and desist order. 


ORDER 


Respondent, his agents and employees, shall cease and desist 
from: 


1. Failing to remove and dispose of animal and food waste, 
bedding, dead animals, and debris, and failing to dispose of such 
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material in a facility operated so as to minimize vermin in- 
festation, odors, and disease hazards. 


2. Failing to feed his dogs at least once each day except as 
otherwise might be required to provide adequate veterinary care, 
with food which is free from contamination, wholesome, 
palatable, and of sufficient quantity and nutritive value to meet 
the normal daily requirements for the condition and size of the 
dogs. 


3. Failing to make potable water or potable liquids available at 
least twice daily for periods of not less than one hour, except as 
might otherwise be required to provide adequate veterinary care. 


4. Failing to remove excreta from primary enclosures as often 
as necessary to prevent the contamination of the dogs contained 
therein and to reduce disease hazards and odors. 


5. Failing to sanitize primary enclosures for dogs often enough 
to prevent an accumulation of debris or excreta, or a disease 
hazard. 


6. Failing to keep respondent’s dealer premises clean and in 
good repair in order to protect the animals from injury and to 
facilitate the prescribed husbandry practices set forth in the 
standards under the Act. 


7. Failing to employ a sufficient number of employees to 
maintain the prescribed level of husbandry practices set forth in 
the standards under the Act. 


8. Failing to establish a program of disease control and 
prevention, euthenasia and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine. 


Respondent’s license as a dealer under the Act is revoked. 


Copies of this Decision and Order shall be served upon the 
parties and this order shall have the same force and effect as if 
entered after full hearing and shall be effective on the first day 
after the decision and order become final.* Under the Rules of 
Practice governing these proceedings, this decision and order will 
become final without further proceedings 35 days after service 
hereof upon the parties, unless appealed to the Secretary within 
30 days after service. 


*The Decision and Order became final November 15, 1974. --Ed. 
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(No. 16,111) 


In re DiANE Wortuy. LAWA Docket No. 29. Decided November 
25, 1974. 


Consent order 


Respondent has consented to the issuance of the order herein against her for 
violating the Act and regulations in connection with her operations as a 
dealer under the Act as found herein. Respondent is ordered to cease and 
desist from such violations. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by William Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on June 25, 1974, by the 
Administrator, Animal and Plant Health Inspection Service, 


United States Department of Agriculture, charging respondent 
with various violations of the Act and the regulations and stand- 
ards issued thereunder (9 CFR 1.1 et seqg.), hereinafter referred to, 
respectively, as the regulations and standards. 


On October 21, 1974, respondent filed an amended answer in 
which she admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing, and for the purposes of this proceeding and for such 
purposes only, consents to the issuance of a specified order, 
containing findings of fact and conclusions based upon the 
allegations contained in the complaint. Complainant has 
recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Diane Worthy, hereinafter referred to as the respondent, 
is an individual whose address is Box 106, Parsons, Kansas 
67357. 


(b) The respondent is, and at all times material herein was: 
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(1) Engaged in the business of buying, transporting, 
offering for transportation, and selling, for compensation or 
profit, dogs, in commerce, for exhibition purposes and for use as 
pets. 


(2) Licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as a 
““B” dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. Respondent, on or about March 18, 1974, sold, transported 
and delivered for transportation from Parsons, Kansas, to 
Portland, Maine, four dogs, and with respect to said shipment 
violated the Act, regulations, and standards in the following 
respects: 


(a) Respondent failed to identify such dogs by affixing an 
official tag or a distinctive and legible tattoo to each animal when 
she acquired them, or at the time of such sale, transportation, and 
delivery for transportation, and such dogs were not otherwise 
identified as required by the regulations. 


(b) Such shipment was not accompanied by an ANH Form 
18-6, revised, as required by the regulations. 


(c) Respondent shipped two of the dogs in one shipping 
crate which was not large enough to insure that each animal 
contained therein had sufficient space to turn about freely, to 
stand erect, and to lie in a natural position. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 1 and 2 
herein, respondent has wilfully violated section 11 of the Act (7 
U.S.C. 2141) and section 2.50(b), 2.75(b), and 3.12(c) of the 
regulations and standards (9 CFR 2.50(b), 2.75(b), and 3.12(c)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, her agents and employees, shall cease and desist 
from: 


i. Failing to identify each animal delivered for transportation, 
transported, purchased, or sold, affecting commerce, by respond- 
ent, at such time and in such manner as provided in the 
regulations. 


2. Failing to complete ANH Form 18-6 revised, and transmit it 
with any shipment of animals when sold or otherwise disposed of 
by the respondent. 


3. Shipping animals in primary enclosures that are not large 
enough to insure that each animal contained therein has sufficient 
space to turn about freely, to stand erect, and to lie in a com- 
fortable, natural position. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service is made upon the respondent. 





LIST OF DECISIONS REPORTED 


NOVEMBER 1974 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


Carotina Stockyarps Company. P&S Docket No. 5000. 
Consent order 


Criay-Wacus Srockyarps, Inc. P&S Docket No. 4958. 
Consent order 


CuRISTIAN, Ernest. P&S Docket No. 4993. Consent 


Harpy, Harry C. and Epitx G. Harpy. P&S Docket 
No. 4615. Erratum 


Harpy, Harry C.and Epitn G. Harpy. P&S Docket No. 
4615. Stay order 


IREDALE Livestock Company. P&S Docket No. 4999. 
Consent order 


J. C. Livestock Sates, Inc. P&S Docket No. 4909. 
Consent order 


Pucu, Crayton H. P&S Docket No. 3766. Supplemental 
order terminating suspension 


RoaNoKE Livestock Market, INc., CHRISTIANSBURG 
Livestock Market, Inc. and Joe C. Stewart. 
P&S Docket No. 5022. Consent order 


ScHNELL Dickinson Livestock SALEs Company d/b/a 
ScHNELL’s Livestock AucTION MarkKET. P&S Docket 
No. 5035. Consent order 


SHEPHERD, DonaLp M. P&S Docket No. 4939. Bonding 
requirements — failure to comply with — Sanction 


Suutts, Lyte C. and Rurye Suutts. P&S Docket No. 
4995. Consent order — Sanction 


Wwwne_er, W. M. P&S Docket No. 5021. Consent order — 
Sanction 


Wors.Ley, Braxton McLinpen. P&S Docket No. 4716. 
False and incorrect weights — wilfull violations — 
Sanction 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 1534 


(No. 16,112) 


In re Harry C. Harpy and Epitrx G. Harpy. P&S Docket No. 
4615. Decided November 1, 1974. 


Erratum 


Decision by Donald A. Campbell, Judicial Officer. 


In the Order filed herein on October 18, 1974, item 15 of the 
cease and desist provisions of the Order is changed to read as 
follows: 


15. Employing or permitting any packer, or any person employed 
by a packer to buy livestock for purposes of slaughter, to perform 
any service or duty in connection with the furnishing of market 
agency services by respondents. 


(No. 16,113) 


In re RoaNoKE Livestock MarKET, INc., CHRISTIANSBURG LIVE- 
stock MarRKET, INc., and Joe C. Stewart. P&S Docket No. 
5022. Decided November 6, 1974. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act and regulations in connection with the keep- 
ing of accounts and records, employment of a dealer and permitting him to 
purchase consigned livestock and to engage in dealer transactions, and the 
making of incomplete or incorrect scale tickets. Respondents are ordered to 
cease and desist from such violations. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. A. (1) Roanoke Livestock Market, Inc., hereinafter 
referred to as respondent ‘‘Roanoke,” is a corporation with its 
principal place of business located at Roanoke, Virginia. 


(2) Respondent Roanoke is, and at all times material 
herein was: 


(a) Engaged in the business of conducting and 
operating the Roanoke Livestock Market, a posted stockyard 
under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling 
livestock in commerce for its own account; and 


(c) Registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock in com- 
merce. 


B. (1) Christiansburg Livestock Market, Inc., hereinafter 
referred to as respondent “‘Christiansburg,”’ is a corporation with 
its principal place of business located at Christiansburg, Virginia. 


(2) Respondent Christiansburg is, and at all times 
material herein was: 


(a) Engaged in the business of conducting and 
operating the Christiansburg Livestock Market, a_ posted 
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stockyard under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling 
livestock in commerce for its own account; and 


(c) Registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock in com- 
merce. 


C. (1) Joe C. Stewart, hereinafter referred to as respondent 
‘‘Stewart,”’ is an individual whose address is 25th and Baker 
Avenue, N.W., Roanoke, Virginia 24017; 


(2) Respondent Stewart is, and at all times material 
herein was, president, sole stockholder, owner and manager of 
respondents Roanoke and Christiansburg. 


2. A. On or about the dates and in the transactions set forth 
below, and in other transactions at divers other times during the 
period from March 15, 1973, through March 27, 1974, respondent 
Roanoke and respondent Christiansburg, under the direction, 
control, and management of respondent Stewart, employed David 


G. Foster, a registered livestock dealer, as ring clerk, and per- 
mitted him to purchase livestock consigned to respondents 
Roanoke and Christiansburg for sale on a commission basis, and 
to do so for his own speculative account. 


Purchases at Roanoke Livestock Market, Inc. 
Date No. of Head Price 
September 5, 1973 14 $3,920.17 
November 21, 1973 10 $ 857.09 
January 2, 1974 14 $3,694.06 
January 30, 1974 52 $9,098.54 
February 27, 1974 31 $4,845.63 
March 27, 1974 47 $7,487.83 


Purchases at Christiansburg Livestock Market, Inc. 
Date No. of Head Price 
March 15, 1973 8 $1,986.27 
November 1, 1973 27 $4,078.64 
January 3, 1974 11 $1,132.63 
March 14, 1974 5 $ 309.00 


B. On April 18, 1968, respondent Joe C. Stewart entered 
into a stipulation on behalf of Roanoke Livestock Market, Inc., 
and Joe C. Stewart, an individual, pursuant to section 202.5 of 
the Rules of Practice (9 CFR 202.5). 
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(1) Wherein respondents admitted a dealer had been 
employed as ring clerk, and had been permitted to engage in 
dealer transactions at the market during such period. 


(2) Wherein respondents stipulated and agreed they 
would hereinafter cease and desist from engaging in the practice 
set out in 2B(1) above. 


3. Respondent Roanoke and respondent Christiansburg, under’ 
the direction, control, and management of respondent Stewart, on 
June 13 and October 17, 1974, at respondent Roanoke; and on 
December 20, 1973, January 10, February 21, March 28, and 
April 25, 1974, at respondent Christiansburg, and in other trans- 
actions at diverse other times during the period June 13, 1973, 
through April 25, 1974, weighed livestock consigned for sale on a 
commission basis, and issued scale tickets which did not show the 
name or initial of the weighmaster or the time the empty scale was 
balanced and its zero balance verified. The scale tickets were made 
a part of respondents’ books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated section 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)), and sections 201.57(a) and 
201.66(b) of the regulations (9 CFR 201.57(a) and 201.66(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213(a) and 221) and sections 201.49 and 201.73.1 of 
the regulations (9 CFR 201.49 and 201.73.1). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below, and complainant has recommended that 
the order be issued, the order will be issued. 


ORDER 


Respondents Roanoke Livestock Market, Inc. and 
Christiansburg Livestock Market, Inc., their officers, directors, 
agents, and employees, directly or through any corporative or 
other device, in connection with their operations under the Act; 
and respondent Joe C. Stewart, as an individual, or as an officer, 
director, agent, or employee of Roanoke Livestock Market, Inc. 
and/or Christiansburg Livestock Market, Inc., directly or 
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through any corporate or other device, in connection with his 
operations under the Act, shall cease and desist from: 


(1) Employing or permitting any person engaged in buying 
livestock as a dealer or market agency, or any employee of such 
person, to perform any service or duty in connection with the 
furnishing by the respondents of their market agency services; 


(2) Permitting the ring clerk and/or other employees per- 
forming duties in connection with the actual conduct of auction 
sales by the market agencies from purchasing livestock out of 
consignment for any purpose for their own account; 


(3) Permitting their employees from purchasing livestock from 
consignment for resale for their own speculative accounts; and 


(4) Issuing scale tickets which do not show the name or initials 
of the weighmaster and the time the empty scale was balanced 
and its zero balance verified. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business under the Act including true and correct copies of scale 
tickets prepared in conformity with the Act and regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,114) 


In re Scunett Dickinson Livestock Sates Company d/b/a 
ScHNELL’s Livestock Auction Market. P&S Docket No. 
5035. Decided November 6, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against it for violations of the Act and regulations in connection with de- 
ficiencies in its Custodial Account and its misuse of shippers’ proceeds of 
sale as found herein. Respondent is ordered to cease atid desist from such 
violations. 


Thomas Heinz, for complainant. 
Respondent pro se. 





SCHNELL DICKINSON LIVESTOCK SALES CO. 1539 
Cite as 33 A.D. 1538 ar 


Decision by William Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


I 


(a) Schnell Dickinson Livestock Sales Company d/b/a 
Schnell’s Livestock Auction Market, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Dickinson, North Dakota 58601. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Schnell Dickinson Livestock Sales Company stockyard, a 
posted stockyard under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondent, in connection with its operations as a market 
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agency, during the period from December 31, 1973, through 
February 22, 1974, used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis for 
purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
owners and consignors of livestock, and failed to maintain and use 
properly its custodial account for shippers’ proceeds, thereby 
endangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of December 31, 1973, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $460,960.72 and had to offset such checks, cash in said 
bank account in the amount of $419,115.97, deposits in transit in 
the amount of $23,026.74, and no current proceeds receivable, 
resulting in a deficiency of $18,818.01 in funds available to pay 
shippers’ proceeds. 


(b) As of February 22, 1974, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $1,909,652.92, and had to offset such checks, cash in 
said bank account of $1,122,598.26, deposits in transit in the 
amount of $80,120.33, and current proceeds receivable in the 
amount of $391,919.37, resulting in a deficiency of $315,014.96 in 
funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due, in part, to respondent’s failure 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


(d) Such deficiencies were due, in part, to respondent’s 
issuance of custodial funds checks, as set forth below, which 
checks were not issued either in payment of the net proceeds from 
the sale of consigned livestock or in payment of lawful marketing 
charges: 


Date of Check Amount of 

Check Number Check Check Payable To 

1-17-74 34215 $122,000.00 Willard Schnell Livestock 
1-24-74 34710 25,000.00 Willard Schnell Cattle Account 
1-24-74 34935 25,000.00 Willard Schnell Livestock 
1-31-74 35206 12,000.00 Willard Schnell 

1-31-74 35036 26,500.00 Willard Schnell 


(e) Respondent, on or about the dates set forth below, issued 
checks drawn on its custodial account for shippers’ proceeds to 
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George Gress and Ray Gress in amounts equalling the buying 
commission plus the purchase price of livestock purchased by said 
George Gress and said Ray Gress from parties other than 
respondent. 


Date of Check Number Amount Check Payable To 
1-4-74 033825 $15,102.60 George Gress 
1-17-74 034566 47,618.06 George Gress 
2-7-74 035620 20,363.22 George Gress 
1-31-74 035202 16,220.47 Ray Gress 
2-21-74 036278 2,620.29 Ray Gress 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)) and sections 201.40, 201.41 and 201.42 of the 
regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and has eliminated the deficiency in its 
custodial account for shippers’ proceeds, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency, shall 
cease and desist from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


(3) Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
and making such other use of shippers’ proceeds in its possession 
or control as will endanger or impair the faithful and prompt 
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accounting therefor and payment of the portions thereof due to 
the persons or persons entitled thereto; and 


(4) Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,115) 


In re Ernest CuristTiAn. P&S Docket No. 4993. Decided Novem- 
ber 7, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against him for violation of the Act and regulations in failing to comply with 
the bonding requirements thereof. Respondent is ordered to cease and desist 
from such violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 





ERNEST CHRISTIAN 1543 
Cite as 33 A.D. 1542 


fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. Com- 
plainant has further recommended that the respondent not be 
suspended as a registrant under the Act as the respondent has 
now complied with the bonding requirements provided for under 
the Act and the regulations. 


FINDINGS OF FACT 


1. A. Ernest Christian, hereinafter referred to as the respond- 
ent, is an individual whose address is 1120 Fairmont, Austin, 
Texas 78704. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual 


report of his livestock buying transactions during the period of 
January 1, 1973, through December 31, 1973, the respondent was 
required under the Act and the regulations to increase from $5,000 
to $10,000 the amount of bond or bond equivalent maintained by 
him to secure the performance of his livestock obligations. 
Respondent was notified by letter on April 4, 1974, and by cer- 
tified mail on or about April 29, 1974, that if he continued his 
livestock operations without adequate bond coverage as required 
under the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent continued to engage in the business of a 
market agency buying livestock on a commission basis in com- 
merce without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the complainant. Copies hereof shall be served upon 
the parties. 


(No. 16,116) 


In re J. C. Livestock SAtEs, Inc. P&S Docket No. 4909. Decided 
November 7, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in that it provided free or reduced cost 
trucking for livestock consigned to it, guaranteed the price at which con- 
signed livestock would be sold, and made payments to truckers for inducing 
consignors to ship livestock to its stockyard. Respondent is ordered to 
cease and desist from such violations. 


Thomas Heinz, for complainant. 
Howard Harper, Junction City, Kansas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has 
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violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the amended complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
amended complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


I 


(a) J. C. Livestock Sales, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Junction City, Kansas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the J. C. Livestock Sales, Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondent, at the stockyard, in connection with the hauling of 
consigned livestock to the stockyard for sale on a commission 
basis, charged certain consignors amounts less than the actual 
cost of hauling, as follows: 


Date of Amount Charged Amount Paid 
Sate Consignor To Consignor To Trucker 
. 2, 1972 Howard Dieter $0.00 $106.40 
. 2, 1972 Howard Sump 42.00 84.00 
2, 1972 Carl Glessner 0.00 7.00 
. 9, 1972 Melvin Hagemaier 0.00 20.50 
. 16, 1972 Warren Peterson 0.00 14.00 
. 16, 1972 Harrison Bartel 75.00 106.00 
. 13, 1973 Herbert Kramer 0.00 8.00 
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Date of Amount Charged Amount Paid 
Sale Consignor To Consignor To Trucker 
Feb. 3, 1973 Elbert Frey 0.00 30.00 
Feb. 10, 1973 Alvin Hoover & 0.00 56.10 
Son 


III 


Respondent, in connection with its solicitation of consignments 
of livestock for sale on a commission basis at the stockyard, 
during the months of September and October, 1972, guaranteed 
to the persons listed below a minimum price at which their 
livestock, if consigned to respondent for sale on a commission 
basis at the stockyard would be sold: 


Person to Whom Garantee Made Address 
Phil Bryant Hope, Kansas 
Joe Atwood Topeka, Kansas 


IV 


Respondent made monetary payments to the truckers listed 
below for inducing certain consignors to ship their livestock to 
respondent’s stockyard. 


Trucker Date of Payment Amount of Gratuity 

Russell Layman Oct. 14, 1972 $114.50 
Topeka, Kansas 

Russell Layman Oct. 21, 1972 88.00 
Topeka, Kansas 

Paul Kemnitz Dec. 8, 1972 75.00 
Leonardville, Kansas 

Paul Kemnitz Jan. 15, 1973 175.00 
Leonardville, Kansas 

Paul Kemnitz Feb. 10, 1973 53.00 
Leonardville, Kansas 


CONCLUSIONS 


By reason of the facts stated in paragraphs II, III and IV 
herein, respondent has violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.54 and 201.64 of the 
regulations (9 CFR 201.54, 201.64). 


ORDER 


Respondent, its successors, officers, directors, agents and 
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employees, directly or through any corporate or other device, in 
connection with respondent’s operation as a market agency in 
commerce, shall cease and desist from: 


(1) providing free trucking; or trucking at less than its actual 
cost, on livestock consigned to respondent’s stockyards; 


(2) guaranteeing the price at which livestock consigned to 
respondent for sale on a commission basis will be sold; and, 


(3) making payments to truckers for inducing consignors to 
ship livestock to respondent’s stockyard. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,117) 


In re Braxton McLinpeEnN Worstey. P&S Docket No. 4716. 
Decided November 12, 1974. 


False and incorrect weights — wilful violations — Sanction 


Where respondent wilfully violated the Act and regulations in connection with 
false and incorrect weighing of livestock as found herein, respondent is 
suspended as a registrant under the Act for a period of 60 days. 


In re Trenton Livestock, 33 A.D. 499, and In re J. A. Speight, 33 A.D. 280, 
in which 30-day suspensions were imposed for false weighing of livestock 
are distinguished. 


Hugh A. Stowe, for complainant. 
Marvin V. Horton, Rarboro, N.D., for respondent. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). An Initial Decision and Order was filed on June 4, 
1974, by Chief Administrative Law Judge Harry S. McAlpin. An 
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appeal to the Judicial Officer was filed by complainant on July 3, 
1974, limited to the issue as to the sanction to be imposed against 
respondent. The Judicial Officer has final administrative 
authority to decide cases under the Packers and Stockyards Act 
(37 F.R. 28475; 38 F.R. 10795).* 


The complainant’s request for oral argument before the Judicial 
Officer was denied, with opportunity given to the respondent to 
request oral argument. The respondent requested oral argument, 
which was held on October 30, 1974. After consideration of the 
entire record, the Initial Decision of the Chief Administrative Law 
Judge, from page 1 through page 12, line 17, is adopted as the 
final Decision herein, except on page 5, line 5, “‘investigation’”’ is 
inserted after “‘1971;”’ page 7, line 1, ‘“‘co-mingled”’ is changed to 
‘“‘commingled;”’ page 9, line 5, ‘“‘records”’ is changed to “‘record;”’ 
page 9, three lines from the bottom, the last word on such line is 
changed from ‘‘to’’ to ‘‘by;’’ on page 10, five lines from the bot- 
tom, the words ‘‘despite the fact that”’ are deleted, and a period is 
inserted after ‘“‘this case’’ in the same sentence, with the 
remainder of such sentence deleted, the first two full sentences on 
page 11 are deleted; on page 11, lines 11 and 12, the words 
‘Despite the above conclusions, however,”’ are deleted, and the 
next word, “the,” is capitalized; and on page 11, line 15, the 
words “though minimal”’ are deleted. Additional conclusions and 
the Order by the Judicial Officer follow the portions of the Initial 
Decision adopted herein. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED AND ADOPTED) 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act. The complaint, 
filed on November 16, 1972, by the Administrator of the Packers 
and Stockyards Administration, charges the respondent with 
violating the Act in connection with the weighing of livestock at 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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his buying station in Tarboro, North Carolina. 


Respondent filed an answer on January 2, 1973, admitting the 
jurisdictional allegations and denying the remaining allegations of 
the complaint, and requested an oral hearing. An oral hearing was 
held in Wilson, North Carolina, on April 3 and 4, 1973, before 
Judge Harry S. McAlpin, Office of Administrative Law Judges, 
United States Department of Agriculture. Respondent was 
represented by Marvin V. Horton, Bridgers & Horton, Tarboro, 
North Carolina, and by W. Osborne Lee, Jr., of Lee and Lee, 
Lumberton, North Carolina. Complainant was represented by 
James E. Andrews and Robert J. Jenison, of the Office of the 
General Counsel, United States Department of Agriculture, 
Washington, D.C. The transcript of the hearing consists of 398 
pages. Six witnesses testified on behalf of the complainant, and 
complainant introduced 21 exhibits in evidence. Respondent 
called one witness and introduced no exhibits into evidence. 


At the hearing respondent moved to strike allegations in the 
complaint and also moved to dismiss the entire proceeding on 
various grounds. Complainant opposed the motions and they were 
taken under submission by the Judge for disposal in the decision. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Braxton McLinden Worsley, is now and 
was at all times material herein engaged in the business of a 
dealer, registered with the Secretary of Agriculture to buy and sell 
livestock in commerce for his own account. Respondent operates 
the Tarboro Edgecomb Hog Buying Station at Tarboro, North 
Carolina, hereinafter referred to as the buying station. Respond- 
ent is presumed to be a person of good character and reputation. 
There is no evidence of previous wrongdoing by the respondent in 
the record. 


2. On March 16, 1971, Mr. T. C. Harris, Jr., and Dr. Durwood 
Eugene Helms, Scales and Weighing Specialist, and Dr. David K. 
Auten III, Agriculture Marketing Specialist; and on May 2 and 3, 
1972, Mr. Harris, Mr. Morgan W. Stevens, Assistant Chief of the 
Scales and Weighing Branch, and Mr. J. Fred Matteson, Area 
Supervisor, Arlington area, of the Packers and Stockyards 
Administration, U.S. Department of Agriculture, weighed and/or 
witnessed the weighing of hogs on scales owned by the United 
States Government, ascertained the weight of such hogs and 
stamped or witnessed the stamping of such weight on scale 
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tickets. The weights of the hogs thus obtained are shown in 
column 3 of the table made part of Finding of Fact No. 5 below. 


3. The weighing operations described in Finding of Fact No. 2 
were performed on a self-contained, single-animal livestock scale 
manufactured by Fairbanks-Morse & Company. It has a 3’ x 8’ 
deck and the weighbeam is graduated in 1-pound increments. In 
preparation for the weighing operations, the trucks were jacked 
up into a rigid condition and the scale tested for accuracy. The 
tests showed the scales to be well within the allowable tolerance 
and accurate for weighing livestock. 


4. The weighing operations described in Finding of Fact No. 2 
were performed at “set-up” points measuring in distance from 
respondent’s buying station of 1.4 miles on March 16, 1971 to 4.2 
miles on May 2 and May 3, 1972. 


5. On the dates and in the transactions listed below respondent 
purchased hogs from complainant’s employees within minutes 
after the weighing operations described in Finding of Fact No. 2. 
In connection with such purchases respondent weighed the hogs 
at less than their true and correct weights. Respondent himself 
conducted the weighing and purchase transaction on March 16, 


1971. Respondent’s weighmaster-employee, Mark Whitehurst, 
conducted the weighing and purchase transaction for respondent 
on May 2 and May 3, 1972. Each issued scale tickets showing 
weights less than the true and correct weights of the hogs as 
shown in columns 4 and 5 of the table below, copies of which 
tickets showing such false weights were made a part of the ac- 
counts and records of the respondent. 


Respond- 
ent Scale 
Date No. of Head P&S Scale Ticket 
Weighed & Description Weight Weight Difference 
(1) (2) (3) (4) (5) 
3-16-71 sow-Hampshire 256 245 =i 
sow-black rump 377 375 2 
gilt-White 173 165 — 8 
barrow & 1 gilt 441 440 — 1 
sows 989 965 —24 
barrow 217 205 —12 
sow-Light 281 245 — 36 
sow-Hampshire 414 390 —24 
sows- White 747 710 —37 
barrow 199 190 - 9 
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6. Representatives of the complainant visited respondent’s 
buying station and sold him 5 hogs on March 16, 1971; the said 
representatives did not give their correct address nor did they 
reveal that they were representing the Packers and Stockyards 
Administration; they subsequently reported to the Packers and 
Stockyards Administration finding a difference of 1-pound in the 
weight of a barrow and gilt and 2-pounds in the weight of a black 
rump-sow; 11 pounds difference in the weight of a Hampshire-sow 
and 8 pounds difference in the weight of a White gilt. The total 
weights of the hogs sold by the representatives was 1225 pounds 
according to respondent’s weight. There was no request for 
reweighing or check-weighing the hogs at that time or later. There 
is no evidence of record that respondent’s scales on that occasion 
were out of balance or inaccurate. Respondent was not advised of 
any allegation of error or incorrect weights in connection with the 
March 16, 1971 investigation until the complaint was served on 
him on November 27, 1972. 


7. Complainant’s scale was of a different make and type from 
that of respondents. Complainant’s scale was in 1-pound 
graduations and respondent’s scale was in 5-pound graduations. 
The comparison of weights accurately recorded on each of the two 
types of scales could show a possible discrepancy of only one or 
two pounds. For example, using 100 pounds as a base, an animal 
weighing 101 pounds on the 1-pound graduation would show a 
weight of 100 on the 5-pound graduation. If it weighed 102 pounds 
on the first, it would still show 100 pounds on the second. But if it 
weighed beyond the 102-1/2-pound point and showed 103 pounds 
on the 1-pound graduation it would also be beyond the half-way 
graduation on the 5-pound graduated scale and would show a 
weight of 105 pounds. At 104 pounds on the first it would still 
show 105 pounds on the second. At 106 pounds on the first, it 
would show 105 pounds on the second. At 107 pounds on the first, 
it would still show 105 pounds on the second. But at 108 and 109 
pounds on the 1-pound graduation, it would show 110 pounds on 
the 5-pound graduation; etc. 


8. Immediately after the purchase transaction on May 3, 1972, 
complainant’s employees identified themselves and checked the 
balance of respondent’s scale and found it back-balanced 14 
pounds. After balancing respondent’s scale at zero, complainant’s 
employees then check-weighed the 5 hogs purchased by respond- 
ent on May 3, 1972 and found the one sow-Light weighed 280 
pounds instead of 245 pounds. The Hampshire-sow weighed 415 
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pounds instead of 390 pounds, the two White sows weighed 745 
pounds instead of 710 pounds, and the barrow weighed 195 
pounds instead of 190 pounds. 


9. The hogs purchased by respondent in the purchase trans- 
actions described in Finding of Fact 5 were “‘shrunk out’’ at the 
time they were weighed by complainant’s employees at the set-up 
point on the Packers and Stockyard’s Government scales and by 
respondent by his buying station scale, having been denied access 
to feed and water for several hours and hauled by truck over the 
highway between Hillsboro, North Carolina, and Tarboro, North 
Carolina, prior to being weighed. 


10. In connection with the purchase transactions described and 
listed above, respondent issued statements of purchase to 
complainant’s employees showing weights less than the true and 
correct weights, copies of which were made a part of respondent’s 
accounts and records. Respondent paid for the hogs on the basis 
of such false and incorrect weights. 


11. On May 5, 1972, respondent resold 4 of the hogs purchased 
on May 3 from complainant’s employees, to Greenville 
Stockyards, Greenville, North Carolina, which hogs were com- 
mingled with other hogs and sold by Greenville Stockyard to 
either Charles F. Poore, Inc., Smyrna, Delaware; Jesse Jones 
Sausage Company, Garner, North Carolina; Tri-Company 
Packers, Spring Hope, North Carolina, or Greenville Packing 
Company, Greenville, North Carolina. 


The 3 sows purchased from complainant’s employees on May 2, 
1972, were resold by respondent to M. J. Aston, Suffolk, 
Virginia. 


12. Respondent’s scale was tested for accuracy by an inspector 
for the North Carolina Department of Agriculture in January and 
in July of 1971, and in January and in June of 1972, and each time 
was approved. 


13. Respondent was given notice by letter dated January 21, 
1972, by the Packers and Stockyards Administration of the scale 
ticket requirements of Regulation No. 201.49. He was reminded in 
said letter of the importance of weighing livestock accurately and 
sent copies of the scale ticket requirements and of “‘Instructions 
for Weighing Livestock’’ published by the Packers and 
Stockyards Administration. Respondent and his weighmaster- 
employee, prior to the violation charged in this action, had 
acknowledged in writing that they had received the ‘‘Instructions 
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for Weighing Livestock’”” memorandum and that they had agreed 
to comply with said instructions — which instructions they failed 
to follow by weighing livestock when scale was back-balanced. 


14. Complainant’s investigatory process of purchasing livestock 
for use in such investigations, transporting them to a set-up point 
near the buying station of the registrant being routinely in- 
vestigated, weighing the livestock on its own scales pre-tested for 
accuracy, selling the said livestock to the registrant as a farmer 
without disclosing their official connection with the complainant 
or the investigatory purpose of the transaction, permitting the 
registrant and/or his weighmaster-employee to weigh the 
livestock, record the weight and pay for the livestock based on 
said weight in the regular course of registrant’s business is not 
entrapment in the absence of any inducement by the complainant 
to get the registrant to falsely weigh the said livestock, issue scale 
tickets showing such false weights, enter such false weights into 
his accounts and records, and pay for the livestock on the basis of 
such false weights. No such inducement is shown by the evidence 
of record. 


15. Respondent, as a registrant, had been advised and was fully 
aware of the importance and need for accurate weighing of 
livestock and had been furnished with, and acknowledged 
knowing, the “Instructions for Weighing Livestock’”’ published 
by the Packers and Stockyards Administration and he knew or 
should have known that by specific provisions of the Act “‘the act, 
omission, or any failure of any agent, officer, or other person 
acting for or employed by any dealer within the scope of his 
employment or office shall in every case also be deemed the act, 
omission or failure of such dealer as well as that of such agent, 
officer, or other person.”’ 


CONCLUSIONS 


Based upon the aforesaid Findings of Fact, it is our conclusion 
that the respondent has wilfully violated the provisions of the 
Packers and Stockyards Act, 1921, as amended and sup- 
plemented, and the regulations promulgated thereunder. 


The record herein describes a planned and well executed in- 
vestigation into weighing practices at respondent’s buying 
station by specialized personnel and equipment of the com- 
plainant. The true and correct weight was ascertained by com- 
plainant of the livestock used in the investigation immediately 
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prior to the sale thereof to the respondent, and to the respondent’s 
weighing and purchase thereof. It is apparent from the record that 
the weights of the hogs, as recorded on scale tickets issued by 
respondent on March 16, 1971 and by respondent’s weighmaster- 
employee on May 2 and May 3, 1972 were less than the weights 
found upon complainant’s weighing thereof. Under controlled 
conditions prevailing in connection with procurement and trans- 
portation of the said livestock, the factor of ‘“‘shrink’’ had been 
eliminated. It is concluded therefore that the lesser weights 
recorded by respondent and/or his weighmaster-employee on the 
scale tickets and statements of purchase involved were false and 
incorrect. 


Respondent moved at the hearing that the allegations of the 
complaint having to do with purchases alleged to have been made 
by the respondent on March 16, 1971 be dismissed on the grounds 
that there was no reweighing of the two hogs allegedly purchased 
and weighed by him on that date; that his records of same were no 
longer available; that he had no personal knowledge of the 
complainant’s allegations until the complaint was served on him 
on November 27, 1972, over 20 months later, on the basis of which 
he pleads laches. 


The record shows there were 5 hogs involved in the transaction 
of March 16, 1971, but the complaint alleges false-weighing of 
only two of them — the Hampshire-sow underweighed by 11 
pounds and the White gilt, underweighed by 8 pounds. In the 
matter of the hogs not included in the allegation of false weighing 
of March 16, 1971, there was a difference of only 1-pound in the 
combined weight of the barrow and gilt, and only 2-pounds of the 
weight in the black rump-sow. 


While the amount of difference in the weight given the animals 
by respondent on March 16, 1971, and their true and correct 
weight is relatively small, the inclusion of the transaction in 
complainant’s allegation and proof serves to show that respond- 
ent was no stranger to the weighing process and operation, and 
that there were reasonable grounds for the Packers and 
Stockyards Administration to send to the respondent the warning 
and caution letter of January 16, 1972. 


Also, we conclude that the doctrine of laches does not apply to 
the United States, its officers or agents (United States v. 
Summerlin, 310 U.S. 414, 416) and is not applicable to the facts of 
this case. 
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The motion of respondent to dismiss from the complaint the 
allegations concerning the transaction of March 16, 1971, must be 
and is denied. The proof shows a false weighing did occur and it is 
germane to the over-all picture and issue. 


Without regard to what happened on March 16, 1971, however, 
there is sufficient evidence and proof that the respondent wilfully 
violated the Act by false weighing and by the accompanying 
transactions in the purchases and sales of May 2, 1972 and May 3, 
1972. The fact that these transactions were conducted by 
respondent’s weighmaster-employee does not relieve the respond- 
ent of the responsibility. As found in Finding of Fact No. 15, the 
respondent under Section 403 of the Act specifically is made 
responsible for the acts, omissions, or failures of his weighmaster- 
employee. 


We conclude, in line with the view long held by the Department 
of Agriculture, expressed in many cases, that the misweighing of 
livestock and the issuance of scale tickets and accounts of balance 
showing such false weights constitute unfair and deceptive 
practices in violation of Section 312(a) of the Act (7 U.S.C. 
213(a)); and of sections 201.49, 201.55 and 201.71 of the 
regulations thereunder (9 CFR 201.49, 201.55 and 201.71). See Jn 
re R. D. Bryan, 29 A.D. 816 (1970), and In re Davenport Packing 
Company, 20 A.D. 188, and the multiple cases cited therein. 
Moreover, by making copies of the false and incorrect scale tickets 
and statements of purchase a part of his accounts and records, 
respondent also has violated Section 401 of the Act (7 U.S.C. 
221). 


All other arguments and contentions advanced by the respond- 
ent and/or complainant have been duly considered and where 
inconsistent with the Findings and Conclusions herein are 
overruled or denied. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 


The sole issue presented by the appeal filed in this proceeding 
relates to the sanction which should be imposed upon the 
respondent because of the violations found herein. The com- 
plainant recommended a 60-day suspension order, but the Chief 
Administrative Law Judge reduced the period to 30 days. Since I 
am suspending the respondent’s registration for 60 days, I believe 
that it is appropriate to set forth in detail the sanction policy 
followed in the Department’s administrative, disciplinary cases. 
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U.S.D.A. Sanction Policy 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated 


violations of the regulatory laws administered by the Depart- 
ment. 


The imposition of a severe, administrative sanction is never a 
pleasant task. A license suspension or revocation order prevents a 
person from engaging in his chosen business for a specified period, 
or permanently. This can cause great hardship, not only to the 
individual violator, but to his family, employees, and customers. 


It is much easier and more pleasant to be ‘‘charitable’’ to the 
violator, putting more emphasis on his needs than the needs of 


society. The noted German philosopher Nietzsche observed 
almost a century ago: 


There is a point in the history of society when it becomes so 
pathologically soft and tender that among other things it sides even with 
those who harm it, criminals, and does this quite seriously and honestly. 
Punishing somehow seems unfair to it, and it is certain that imagining 
“punishment” and ‘‘being supposed to punish” hurts it, arouses fear in it. 
“Ts it not enough to render him undangerous? Why still punish? Punishing 
itself is terrible.’’! 


Similarly, in administering regulatory programs, there is a 
danger that the agency may become so “‘pathologically soft and 
tender”’ that it fails to achieve the purpose of the legislators who 
enacted the remedial statutes. 


Since the Department of Agriculture administers ap- 
proximately 50 regulatory statutes—more than any other 
agency—it is important that the Department administer the 
statutes in a manner to achieve the Congressional purposes. 


The sanction policy that has been followed in the Department’s 
administrative, disciplinary proceedings decided in the last two 
years is set forth at length below. Most of this language is taken 
verbatim from prior decisions. See, e.g., In re George Rex An- 
drews, 32 Agriculture Decisions 553, 563-583 (1973); Jn re 
American Commodity Brokers, 32 Agriculture Decisions 1765, 
1799 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 
64-80 (1974), affirmed sub nom. Miller v. Butz, _. F.2d ____ 
(C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 
Agriculture Decisions 280, 318 (1974). 


1. Nietzsche, Beyond Good and Evil (1886; Kaufmann trans., 1966), § 201, p. 
114. 
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The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting a 
person to engage in a Federally regulated business, the Govern- 
ment has, in effect, granted him a privilege. Suspension of the 
privilege for failure to comply with the statutory standard ‘‘is not 
primarily punishment for a past offense but is a necessary power 
granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.’’ Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: 
Helvering v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 
F.2d 1346, 1349 (C.A. 5); Blaise D’Antoni & Associates, Inc. v. 
Securities & Exch. Com’n, 289 F.2d 276, 277 (C.A. 5), certiorari 
denied, 368 U.S. 899; Eastern Produce Co. v. Benson, 278 F.2d 
606, 610 (C.A. 3); Cellav. United States, 208 F.2d 783, 789 C.A. 
7), certiorari denied, 347 U.S. 1016; Irving Weis & Co. v. 
Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456(C.A. 7); Board of Trade of City of 
Chicagov. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 
291 U.S. 680; and Farmers’ Livestock Commission Co. v. United 
States, 54 F.2d 375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 
U.S. 265, 287-290; Hawkerv. New York, 170 U.S. 189, 190-200; 
Steuart & Bro. v. Bowles, 322 U.S. 398, 406-407; Brown v. 


Wilemon, 139 F.2d 730, 731-732 (C.A. 5); Chamberlain, Dowling, 
and Hays, The Judicial Function in Federal Administrative 
Agencies (1942), pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution’? (Schwenk, ‘‘The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’’ 42 Mich. 
L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondents from future violations. 


In Beckv. Securities and Exchange Commission, 430 F.2d 673, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
to deter others has been questioned. Previously, the use of an 
administrative sanction to deter others had been assumed to be 
proper. See, e.g. American Air Transport and Flight School, Inc., 
Enforcement Proceeding, 2 Pike & Fischer Ad. L. 2d 213, 215 
(C.A.B.). See, also, the dissenting opinion in Beck v. Securities 
and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 
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In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
‘‘impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.”” Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hardv. Civil Aeronautics Board, 248 
F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; 
Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 (C.A. 
D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of 
sanctions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in the ad- 
ministration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in 
a particular case not only on the violator, but on other potential 
violators, as well. 


Socrates recognized that ‘‘the proper office of punishment is 
two-fold: he who is rightly punished ought either to become better 
and profit by it, or he ought to be made an example to his fellows, 
that they may see what he suffers, and fear and become better.’’? 


Similarly, Plato said that no man is to be punished ‘‘because he 
did wrong, for that which is done can never be undone, but in 
order that, in the future times, he, and those who see him 
corrected, may utterly hate injustice, or at any rate abate much of 
their evil-doing.’’* 


The deterrent effect of punishment of one violator on potential 
violators is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, 
and fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


2. Encyclopedia Brittannica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. II, 1952), pp. 492-493. 
3. Id. at 492. 
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* * * punishment, in this context [i.e., ‘‘“general prevention’’], is used 
not to prevent future violations on the part of the criminal, but in order to 
instill lawful behavior in others. ‘ 


* * * deterrence * * * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment. * * * 


The purpose of punishment as a deterrent * * * is also to demonstrate to 
the potential offender the consequences if he violates the law. ° 


* * * the deterrent value of a correctional system is not restricted to 
those who come into direct contact with it but applies to the whole 
population. ° 


* * * it is a primarily preventive consideration — having an eye to what 
is necessary to keep the people reasonably law-abiding — which today’s 
legislators have in mind, too, when they define crimes and stipulate 
punishments. ’ 


* * * nolice regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, * * * regulations governing commerce, 
etc. Here there is no doubt that punishment for infraction has primarily a 
general-preventive function. Here nearly all of us are potential criminals. * 


The purpose of punishment, be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the 
offender. Its object is to act as a deterrent: first to discourage the offender 
himself from repeating his transgression; and, second, to deter others from 
doing likewise. ° 


Sentencing is * * * an exacting task in which the Court undertakes to 
* * * impose a sentence which will best protect society, deter others and 
punish * * * the offender. '° 


More controversial but certainly no less important [than deterrence of 
the individual violator] is the need for deterrence, ‘‘general prevention,” 
of potential criminals who may be dissuaded from crime by the threat and 
the administration of penalties. '' 


4. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 982. 

5. Gardiner, ‘‘The Purposes of Criminal Punishment,’’ 21 Modern Law 
Review (1958), 117, 121. 

6. Gould and Namenwirth, “Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’’ in Crime and Justice in American Society (1971), 
237, 246. 

7. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 177. 

8. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

9. Collins v. Brown, 268 F.Supp. 198, 201 (D.C. D.C.). 

10. United States v. Mandracchia, 247 F.Supp. 1, 4 (D.N.H.). 

11. Tappan, Crime, Justice and Correction (1960), p. 243. 
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Penalties are not provided as punishment for the individual who has 
gone wrong. Their imposition is alone justified for the effect the punish- 
ment may have upon the convict in preventing him from continuance in 
crime and in teaching him that ‘‘the way of the transgressor is hard.’’ But 
the still greater effect to be attained is the deterrent effect the sentence 
may have upon those who may be inclined to follow the criminal course 
upon which the convict has embarked. '” 


* * * deterrence looks primarily at the potential criminal outside the 
dock fof the courtroom] * * *.'* 


Punishment can protect society by deterring potential offenders * * *.'* 


* * * the greater the penalty, the “higher the costs associated with 
criminal activity,”” and the higher these costs, the fewer crimes com- 
mitted. '* 

One of these goals [of law] is deterrence by means of punishment. We 


punish in order to deter people from engaging in the undesirable conduct 
which we call crime. 


* * * deterrence, addresses itself * * * both to the individual himself—we 
hope he will be deterred in the future— and to the entire community. '* 


Perhaps the most salient authority for the proposition that one 
of the primary ends of punishment is to serve as a deterrent to 
other potential violators is Chief Justice William Howard Taft’s 
statement written in 1928: 


* * * the chief purpose of the prosecution of crime is to punish the 
criminal and to deter others tempted to do the same thing from doing it 
because of the penal consequences. '’ 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: ‘‘From the point of view 
of sheer logic one must say that general prevention — i.e., 
assurance that a minimum number of crimes will be committed — 
must have priority over special prevention — i.e., impeding a 
particular criminal from future offenses.’’'® 


12. Id. at 243, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 24, 25 
219N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Ibid. 

15. Berns, ‘Justified Anger: Just Retribution,”” Imprimis (Vol. 3, No. 6, June 
1974), p. 3. 

16. Puttkammer, Administration of Criminal Law (1953), 8. 

17. Menninger, The Crime of Punishment (1968), 194. The original statement of 
Chief Justice Taft’s position appeared in his article, ‘Toward a Reform of the 
Criminal Law,” in The Drift of Civilization (1929). 

18. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 952. 
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In other words, it is more important to the general welfare of 
society to consider the effect that a sanction will have on other 
potential violators than to consider the sanction needed to prevent 
the particular individual from again violating the law. In fact, it is 
not uncommon to have certain types of offenses committed where 
‘there will practically never be an individual preventive need for 
punishment” and yet punishment “is necessary for general 
prevention.”’'® 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, *° but 
affirmed by many others. 


As an argument for the abolition of the deterrent doctrine, it is often 
maintained that neither the threat nor application of penalties does 
prevent crime. This position reflects the simplistic notion, too commonly 
prevailing in matters of social action, that nothing has been achieved 
merely because not everything is accomplished that we should like. It is 
sometimes said that high crime rates prove that sanctions do not deter or 
that penalities actually invite the crimes of men who seek punishment to 
dissolve their feelings of guilt. With tiresome frequency the illustration is 
cited of the pickpockets who actively plied their trade in the shadow of the 
gallows from which their fellow knaves were strung. These assertions have 
a superficial relevance but they do not dispose of the issue by any means. 


19. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 196. 

20. See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and 
pp. 9, 108, 113, 206-208. However, even though Menninger believes that our 
present system of punishing criminals is a ‘‘crime’”’ (id. at 28, 86, 280), he favors 
“‘penalties’’ for violators. He states (id. at 202-203): 


Certainly the abolition of punishment does not mean the omission or 
curtailment of penalties; quite the contrary. Penalties should be greater 
and surer and quicker in coming. I favor stricter penalties for many of- 
fenses, and more swift and certain assessment of them. 

But these are not punishments in the sense of long-continued torture— 
pain inflicted over years for the sake of inflicting pain. If I drive through a 
red light, I will be and should be penalized. 

* * * 

If we disregard traffic signals we are penalized, not punished. If our 
offense was a calculated ‘‘necessity’’ in an emergency, then the fine is the 
‘price’ of the exception. 

*** 

All legal sanctions involve penalties for infraction. But the element of 
punishment is an adventitious and indefensible additional penalty; it 
corrupts the legal principle of quid pro quo with a ‘‘moral’”’ surcharge. 
Punishment is in part an attitude, a philosophy. It is the deliberate in- 
fliction of pain in addition to or in lieu of penalty. It is the prolonged and 
excessive infliction of penalty, or penalty out of all proportion to the of- 
fense. 
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Persons with a will to believe in the efficacy of an exclusively in- 
dividualistic and positivistic correctional system often quote the words of 
Warden Kirchwey. His patent oversimplifications of man’s behavioral 
motivations should be noted, for this sort of loose thinking and naive 
criminological idealism pervert the ends of correction. 


* * * 


It is true, certainly, that the Classical doctrine of deterrence appears 
crudely oversimple in the light of modern conceptions of human behavior. 
In terms of reasonable goals for today it proposed to accomplish both too 
much and too little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the penal law and its 
application do in fact deter; indeed, with the declining efficacy of other 
forms of social control, it must be relied upon increasingly to maintain 
standards of behavior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the population any 
more than can its success by the law obedience of the great preponderance 
of men. The matter is not so simple. ?! 


* * * fas to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a 
disservice to the more general issue of punishment as a deterrent to all 
kinds of criminal behavior. Such an expansive conclusion is obviously not 
justified since murder is, in many ways, a unique kind of offense often 
involving very strong emotions. ** 


* * * 
It is naive to suppose that punishment exists in a vacuum and is 


unrelated to the specific kinds of acts and the meaning which the punish- 
ment has for the actor. ** 


That sanctions do, in fact, serve as a deterrent to ‘‘white-collar”’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of 
the Sherman Antitrust law are relatively free from criminal prosecution, 
though the imposition of punishment would be maximally effective with 
this type of offense. *‘ 


An intensive study of parking violators indicates that * * * an increase 
in the severity and certainty of punishment does act as a deterrent to 
further violation. These findings suggest the necessity for a reappraisal of 
current thinking. Studies demonstrating the ineffectuality of punishment 


21. Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 

22. Chambliss, ‘‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70, 71. 

23. Id. at 75. 

24. Chambliss, ‘“‘Types of Deviance and the Effectiveness of Legal Sanctions,”’ 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 
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as a deterrent to certain types of offenses should not be interpreted to 
mean that punishment is ineffective in deterring all types of offenses.** 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an ad- 
ministrative law sanction is to deter other potential violators. In 
criminal law, “‘ [r]etribution or social retaliation, though per- 
sistently criticized by modern advocates of a _ progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’** ‘‘The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot’.”’?” 
But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to “assure a proper 
adherence to the provisions of the Act’ (Nichols & Co. v. 
Secretary of Agriculture, supra ). Hence deterrence — both as to 
the individual violator, and as to other potential violators — is the 
primary, if not the only, objective of an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 


be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes 
from the unpleasantness of the consequences threatened, one natural 
strategy for increasing the deterrent efficacy of threats is to increase the 
severity of threatened consequences. The theory of increased penalties as a 
marginal deterrent is simple and straightforward: all other things being 
>qual, an increase in the severity of consequences threatened should reduce 
the number of people willing to run the risk of committing a particular 
criminal act * > *.7° 


25. Chambliss, ‘“‘The Deterrent Influence of Punishment,’’ 12 Crime & 
Delinquency (1966), 70. 

26. Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, 
“Justified Anger: Just Retribution,’’ Imprimis (Vol. 3, No. 6, June 1974); 
Encyclopedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the 
Western World (Vol. II, 1952), pp. 488-492. 

27. Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 

28. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 83-84. 
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* * * when penalties for criminal activity that many people find at- 
tractive are quite low, thereby making crime a reasonable alternative to 
legitimate means of obtaining gratification for many persons, even a high 
probability of apprehension may leave a high rate of the threatened 
behavior, and increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in relation to the 
benefits obtainable through criminal means. ”° 


* * * 


* * * if potential offenders believe that their chances of apprehension 
cannot be dismissed, the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty. *° 


** * 


* * * it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. *' 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be 
severe. *” 


Dr. Zimring, a noted authority, capsulizes this concept in 
answering the question, ‘‘how can the legal system make the best 
use of variations in severity [of sanctions] to achieve social 
defense?”’ by stating: ** 


One answer is that, since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in severity 
of threatening consequences should be used to create the widest possible 
distinction between criminal and non-criminal behavior by threatening all 
types of serious crime with penalties which are as severe as possible. The 
aim of this strategy is to create a walled fortress around criminal activity 
by using the full power of threatened consequences to keep potential 
criminals from becoming actual criminals. 


Another possible strategy would be to threaten all serious crimes with 
major penalties, but to save a considerable amount of variation in 
threatened penalties to underscore distinctions between types of crime, as 
well as between serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 


29. Id. at 84. 

30. Id. at 85. 

31. Id. at 89. 

32. Puttkammer, Administration of Criminal Law (1953), 16-17. 

33. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 90. 
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writing about deterrence, states that the “‘simplest way to make 
people more law-abiding, therefore, is to increase the punish- 
ment.’’** Mr. Andenaes believes that Feuerbach’s formula of 
psychological coercion: “‘the risk for the lawbreaker must be made 
so great, the punishment so severe, that he knows he has more to 
lose than he has to gain from his crime’”’ has a ‘‘certain validity” 
as to violators of ‘“‘economic regulations.” *° ‘‘(E)conomic crimes,” 
to utilize his epithet, are clearly within the purview of the 
foregoing severity doctrine, such crimes being violations of 
“governmental regulation of the economy: price violations, 
rationing violations, unlawful foreign exchange transactions, 
offenses against workers protection, disregard of quality stand- 
ards, and so on.”’** 


The applicability of severe sanctions to deter violations of 
“regulations governing commerce’’ and other ‘economic’”’ 
regulations is succintly treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the 
literature but which have a good deal of practical importance and are good 
for illustration, all these police regulations which are such commonplaces 
in modern times: traffic ordinances, building codes, laws governing the 
sale of alcoholic beverages, regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. A public- 
spirited citizen has, of course, certain inhibitions against breaking laws 
and regulations. But experience shows that moral and social inibitions 
against breaking the law are not enough in themselves to insure obedience, 
where there is conflict with one’s private interests. Thus the extent to 
which there can be effective enforcement by means of punishment 
determines to what extent the rules are actually going to be observed. *’ 


* * * 


A large number of the people who are affected by economic regulations 
* * * feel no strong moral inhibition against infraction. They often find 
excuses for their behavior in political theorizing: they oppose the current 
government’s regulative policies; * * *. Yet the matter of obedience or 
disobedience can often have important economic consequences. * * * In 
this area, at any rate, Feuerbach’s law of general prevention has a certain 
validity: it is necessary that consideration as to the risk involved in 
breaking the law should outweigh consideration of the advantages to 
breaking the law. ** 


34. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 

35. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 178-179, 185. 

36. Id. at 184. 

37. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

38. Id. at 185. 
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Andenaes is careful to note that severity of punishment has a 
more salient effect on crimes, like economic violations, ‘‘com- 
mitted after careful consideration * * * than for crimes which grow 
out of emotions or drives which overpower the individual (e.g. the 
so-called crimes of passion).’’ *° 


Isaac Ehrlich, in one of the most sophisticated analyses of 
criminal activity ever made, using a simultaneous equation model 
for a regression analysis involving fourteen variables, found that 
the ‘‘rate of specific crime categories, with virtually no exception, 
varies inversely with estimates of the probability of apprehension 
and punishment by imprisonment * * * and with the average 
length of time served in state prisons * * *.’’*° 


Similarly, Professor Gordon Tullock states that ‘‘multiple 
regression studies show that increasing the frequency or severity 
of the punishment does reduce the likelihood that a given crime 
will be committed’ (emphasis supplied). Professor Tullock 
concludes: ‘‘We have an unpleasant method— deterrence— that 
works, and a pleasant method—rehabilitation— that (at least so 
far) never has worked.” “” 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in Jn re 
Sy B. Gaiber & Co., in a Ruling on Petition for Reconsideration, 
as follows (31 Agriculture Decisions 843, 850-851 (1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the 
marketplace. The administrative sanctions imposed against violators of 
such regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 
manipulates a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 


39. Id. at 192. 
40. Ehrlich, ‘‘Participation in Illegtimate Activities: A Theoretical and Em- 
pirical Investigation,” Journal of Political Economy, Vol. 81 (May-June, 1973), 
p. 545. 

40a. Tullock, ‘‘Does Punishment Deter Crime?’’ The Public Interest (No. 36, 
Summer 1974), 103, 109. 

40b. Id. at 110. 
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It is the general administrative practice under the Depart- 
ment’s regulatory programs to institute formal actions only as to 
violations regarded as serious or repeated. Many minor violations 
are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe 
sanctions. 


To summarize, a strong argument can be made in support of 
any philosophy of punishment or sanctions, ranging from ex- 
tremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take a position between the poles. For the 
reasons set forth above, where the violation is serious or repeated, 
I believe in severe sanctions to deter future violations by the 
respondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘! In other words, the more serious the violation, 
the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 


field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 


41. Kent v. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Com- 
pany v. United States, 260 F.2d 286, 295-297 (C.A. 7, en banc), certiorari 
denied, 359 U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), cer- 
tiorari denied, 354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 
(C.A. 2); In re American Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 
1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). See, 
also, American Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re 
Electric Power & Light Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. 
Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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regulatory program. See In re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 845-846 (1972). 
Such administrative officials, during the day-to-day ad- 
ministration of a regulatory program, develop a ‘“‘feel’’ for the 
severity of sanctions needed to serve as a deterrent to violations 
that cannot be developed by the Administrative Law Judges or 
the Judicial Officer, who come in contact with only a small part of 
the regulatory program. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyors, Inc., 30 
Agriculture Decisions 1542 (1971). But if the alleged violations 
are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed 
to serve as an effective deterrent to the respondent and to other 
potential violators should be given great weight. Recognizing the 
greater opportunity for such administrative officials to develop 


expertise in this area, it will be the policy of the Judicial Officer 
never to increase the sanction recommended by the administrative 
officials. 


Insofar as practicable, the sanctions imposed under a 
regulatory Act against comparable violators for comparable 
violations should be reasonably uniform.‘? From the beginning, 
the Judicial Officer has recognized that ‘‘ [d]isciplinary action 
taken under * * * [a regulatory] act should follow some general 
pattern, * * * so that one order will not be entirely out of line with 
another involving similar violations.’’ In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400 (1945). See, 
also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr.,27 Agriculture Decisions 1512, 


42. Inequality in judicial sentencing occurs ‘‘every day, often in different 
courtrooms in the same courthouse. Two boys fail to report for military in- 
duction—one is sentenced to five years in prison, the other gets probation and 
never enters a prison. One judge sentences a robber convicted for the third time 
to one year in prison, while another judge on the same bench gives a first of- 
fender ten years. One man far more capable of serious crime than another and 
convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five years in the state penitentiary.” Clark, 
Crime in America (1970), p. 224. There is no excuse for such erratic sanctions in 
administrative disciplinary proceedings before a single agency. 





BRAXTON M. WORSLEY 1569 
Cite as 33 A.D. 1547 


1520-1522 (1968); In re Boone Livestock Company, Inc., 27 
Agriculture Decisions 475, 503 (1968); In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 Agriculture Decisions 1438, 
1452 (1962); In re American Fruit Purveyors, Inc., 30 Agriculture 
Decisions 1542, 1595-1596 (1971); In re Louis Romoff, 31 
Agriculture Decisions 158, 177 (1972). *° 


In determining whether one case is comparable to another, all of 
the relevant facts and circumstances must be considered, such as 
the nature of the violations, the nature of the respondents’ 
businesses, the respondents’ prior record as to violations, the 
deliberateness of the violations, prior warnings given to the 
respondents, etc. 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing should be given no weight whatsoever in 
determining the sanction to be imposed in a litigated case. In a 
case where a consent order is agreed to by the parties, there is no 
record or argument to establish the basis for the sanction. It may 
seem less than appears warranted because of problems of proving 
the allegations of the complaint or because of mitigating cir- 
cumstances not revealed to the Administrative Law Judge or the 


Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may 
also cause a consent order to seem less severe than appropriate. 
Conversely, a consent order may seem more severe than appears 
warranted because of aggravated circumstances not revealed by 
the complaint. 


In some cases, following the ‘deterrent policy’’ set forth above 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. 
Securities and Exchange Commission, 429 F.2d 856, 858-859 


43. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered in determining 
the appropriate sanction to be imposed in the particular case, in the event a 
violation is found to have occurred. 
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(C.A. 2); G. H. Miller & Company v. United States, 260 F.2d 
286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. As the Court 
held in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186: 
‘‘We read the Court of Appeals’ opinion to suggest that the 
sanction was ‘unwarranted in law’ because ‘uniformity of sanc- 
tions for similar violations’ is somehow mandated by the Act. We 
search in vain for that requirement in the statute.”’ 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’n., 439 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
§ 17.08, p. 604. 


In Communications Comm’n v. WOKO, 329 U.S. 223, 228, the 
Court held: ‘‘Much is made in argument of the fact that decep- 
tions of this character have not been uncommon and it is claimed 
that they have not been dealt with so severely as in this case. * * * 
The mild measures to others and the apparently unannounced 
change of policy are considerations appropriate for the Com- 


mission in determining whether its action in this case is too 
drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm’n Co., 411 U.S. 
182, 187, the Court held that the “employment of a sanction 
within the authority of an administrative agency is thus not 
rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Recon- 
sideration, 31 Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate under present 
circumstances to effectuate the purposes of the regulatory program, a 
more severe sanction will be imposed in that case, rather than merely 
announcing that in future cases the sanction will be increased. An ad- 
ministrative agency is free to reconsider sanctions previously imposed 
without prior notice (see In re Louis Romoff, 31 Agriculture Decisions 158, 
186, and cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not playing a 
game under which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against them. 
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To conclude this extended discussion as to the Department’s 
sanction policy, Congress has determined that there is a need for 
Federal regulation of the agricultural marketing system. To 
achieve the Congressional purposes with respect to the various 
remedial statutes administered by the Department, severe 
sanctions must be imposed for serious violations. We have no 
reasonable alternative. ‘“‘For whatever our opinion may be on the 
question of free versus controlled economy, there is no denying 
that ineffective regulation is the worst arrangement of them 
o.,” 


Respondent’s False Weighing of Livestock Was a Serious 
Violation of the Act Warranting a 60-day Suspension Order. 


The findings and conclusions by the Chief Administrative Law 
Judge that the respondent wilfully violated the Act by falsely 
weighing livestock on March 16, 1971, May 2, 1972, and May 3, 
1972, were not appealed by the respondent.‘* Moreover, I have 
examined the entire record in this case, and the respondent’s 
violations were proven beyond any doubt whatever. 


Massive and detailed evidence was introduced by the com- 
plainant to prove that the respondent falsely weighed livestock. 
No evidence was introduced by the respondent to the contrary. 
The respondent did not testify, and no witness testified on his 
behalf with respect to the false weighing violations. 


If the respondent had appealed on the merits, in addition to the 
evidence relied on by the Chief Administrative Law Judge, I 
would have inferred, from the respondent’s failure to testify or to 
introduce any evidence on his behalf to contradict the massive 
evidence introduced by the complainant as to the false weighing 
violations, that any such testimony by or for the respondent 


44. Andenaes, ‘“‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 184. 

45. There is no basis for the respondent’s contention that the filing of the 
complainant’s appeal on July 3, 1974, approximately five minutes before the 
closing of the Hearing Clerk’s office, “effectively precluded the respondent from 
giving notice of appeal on the merits of the case’ (Response to Complainant’s 
Appeal to the Secretary, p. 2). The respondent had 30 days after service of the 
Initial Decision within which to file an appeal, and no extension of time was 
requested. Moreover, respondent’s time for appeal did not expire until July 8, 
1974, five days after complainant’s appeal was filed. Although complainant’s 
appeal was not received by respondent until July 10, 1974, respondent could 
have ascertained by a telephone call whether complainant had appealed. In any 
event, a party is not precluded from filing an appeal merely because the other 
party waits until his last day to file an appeal. 
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would have been adverse to him. See, Wigmore, Evidence (3rd ed. 
1940), §§ 285-291; United States v. Di RE, 332 U.S. 581, 593; 
Interstate Circuit v. United States, 306 U.S. 208, 225-227; 
Vajtauer v. Comm’r of Immigration, 273 U.S. 103, 111; 
Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. Tallmadge, 
160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 
1357, 1362-1370 (C.A. D.C.); Milbank Mutual Insurance Com- 
pany v. Wentz, 352 F.2d 592, 597 (C.A. 8); Hoffmanv. C.I.R., 
298 F.2d 784, 788 (C.A. 3); Neidhoeferv. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-271 (C.A. 7); Illinois Central 
Railroad Company v. Staples, 272 F.2d 829, 834-835 (C.A. 8, 
1959); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari 
denied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 
253, 256-257 (C.C.P.A.); National Labor Relations Board v. 
Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari 
denied, 304 U.S. 576. See, also, In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 499 (1972); In re J. A. Speight, 33 
Agriculture Decisions 280, 300-301 (1974). 


“It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have con- 


tradicted.’’ Lord Mansfield, in Blatch v. Archer, Corp. 66, 
quoted with approval in Wigmore, Evidence (3rd ed. 1940), 
§ 285. 


The Chief Administrative Law Judge’s findings as to the 
amount of the respondent’s false weighing of livestock reveals 
serious and flagrant violations of the Act. On May 3, 1972, the 
respondent’s weighmaster shortweighed a 281-pound sow by 36 
pounds; another sow by 24 pounds; two sows weighed together by 
37 pounds; and a barrow by 9 pounds. The previous day, his 
weighmaster shortweighed one barrow by 12 pounds and three 
sows weighed together by 24 pounds. Thirteen and one-half 
months earlier, when the respondent was personally weighing 
hogs, he shortweighed one sow by 11 pounds and one gilt by 8 
pounds. The respondent’s shortweighing was much greater than 
is customarily found even among the markets or buying stations 
engaged in shortweighing. 


Shortweighing is a very serious problem in the livestock in- 
dustry. J. Fred Matteson, Area Supervisor of the Packers and 
Stockyards Administration for the area including North Carolina, 
testified that false weighing of livestock is a serious problem (Tr. 
369-371). 
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In the most recent Congressional appropriation action for the 
Department of Agriculture, the President’s Budget requested an 
increase of $103,000 in program funds for the Packers and 
Stockyards Administration, to be used in its weighing program 
and for supervision of custom feeding by meat packers. ‘® 
Congress appropriated a greater increase than had been requested 
($160,350), all to be used to increase the number of persons in- 
volved in the agency’s weighing work.‘’ The Agriculture Ap- 
propriations Bill was vetoed by the President, and a new bill has 
not yet been enacted. Irrespective of the final outcome as to this 
matter, the Congressional action reveals Congress’ concern as to 
the critical false weighing problem in the livestock industry. 


In the budget hearings preceding the foregoing Congressional 
appropriation action, Marvin L. McLain, Administrator of the 
Packers and Stockyards Administration, emphasized the 
seriousness of the false weighing problem in the livestock in- 
dustry, and he explained the agency’s checkweighing activities 
and direct sales activities used to detect false weighing.‘* He 
testified: *° 


Mr. Scherle. Mr. Chairman, most of the questions that I have been 
interested in have already been discussed, and I have but one question; 
that is, Mr. McLain, if you were to categorize the most prominent 
irregularities in your agency, as far as these people are concerned, would 
weight tend to be the most prominent as your No. 1 problem? 


Mr. McLain. It would be pretty close to the top. 
Mr. Scherle. Has that been of growing tendency? 


Mr. McLain. No; it has been with us, but as values become higher, it 
becomes greater. You see, one of the things, Mr. Scherle, in this area, 
when values get higher, one way to pay a better price for cattle or hogs is 
to pay fora little less weight. It is that simple. 


Mr. Scherle. I agree. 


46. Agriculture-Environmental and Consumer Protection Appropriations for 
1975, Hearings before a Subcommittee of the Committee on Appropriations, 
House of Representatives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, 
p. 298. 

47. H. Rep. No. 93-1120, 93rd Cong., 2d Sess., p. 34; Sen. Rep. No. 93-1014, 
93rd Cong., 2d Sess., p. 23. 

48. Agriculture-Environmental and Consumer Protection Appropriations for 
1975, Hearings before a Subcommittee of the Committee on Appropriations, 
House of Representatives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, 
pp. 298-332. 

49. Id. at 331. 
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The seriousness of the false weighing problem in the livestock 
industry and the need to impose severe sanctions to deter false 
weighing was set forth several months ago in In re Trenton 
Livestock, Inc., 33 Agriculture Decisions 499, 523-528 (1974), 
appeal pending, quoting from In re J. A. Speight, 33 Agriculture 
Decisions 280, 314-319 (1974), as follows: 


False weighing of livestock is a very serious problem. On March 18, 
1969, the Administrator of the Packers and Stockyards Administration, in 
testimony before the House Appropriations Subcommittee, explained the 
need for additional funds because of the seriousness of the false weighing 
problem. He explained that ‘‘False weighing is the source of losses in 
revenue to livestock producers of about $15 million annually.’'* He 
testified: ' 


False weighing was found at 19.4 percent of the markets and buying 
stations checked last year  [i.e., fiscal year 1968]. More 
significantly, false weighing was found last year at 14.4 percent of 
the 201 markets and buying stations which were checked on a 
routine, spot check basis without any reason to suspect false 
weighing. 


The Administrator explained that with the agency’s present ap- 
propriations, it was able to ‘‘carry out about 250 checkweighing in- 
vestigations each year,’’ and that at that rate, ‘“‘we can checkweigh 
livestock at each market or buying station on an average of once every 20 
to 25 years.’’'* He requested an increase in funds which ‘‘would permit 
about 350 checkweighing investigations, or an average of once every 
sixteen years.” '® 


The following month, on April 22, 1969, the Administrator returned to 
the same Congressional Subcommittee to request a greater increase for 
checkweighing investigations. He explained why this is a ‘‘critical area.”’ "’ 
He requested additional funds to provide for a total of 400 checkweighing 
investigations each year, ‘‘or an average of once every 13-1/2 years.” '*He 
stated that ‘‘While the increment of increase may not appear numerically 
significant, every little bit helps in this critical program.”’ '* 


13. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 3, p. 19. 

14. Ibid. 

15. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 3, p. 19. 

16. Ibid. 

17. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 5, p. 303. 

18. Ibid. 

19. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., lst Sess., Part 5, p. 308. 
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The Congress increased the agency’s funds for fiscal year 1970 from 
$2.81 million to $3.35 million?° based, inter alia, on the Administrator's 
request for additional funds to combat the ‘‘critical’’ problem of false 
weighing. 


False weighing remains a critical problem in the livestock industry. 
False weighing was found at the following number of markets and buying 
stations investigated by the Packers and Stockyards Administration on a 
routine, spot check basis, without any reason to suspect false weighing: *' 


No. Indications of False 

Fiscal Markets Weighing 

Year Investigated No. Markets Percent 
1969 197 21 10.6 
1970 277 32 11.6 
1971 265 38 14.3 
1972 258 50 19.4 
1973 223 30 13.4 


In Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186, fn. 4 
(1973), the Court quoted from the Judicial Officer’s decision in Jn re Silver, 
21 Agriculture Decisions 1438 (1962), that “ [f]alse and incorrect 
weighing of livestock by registrants under the act is a flagrant and serious 
violation thereof * * *.’’ 


In Cellav. United States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 
347 U.S. 1016, the Court affirmed the six-month suspension order issued 
against a livestock dealer for causing weighmasters at a public stockyard 
to falsely weigh livestock in his favor. In Mitchell v. Freeman, 308 F.2d 
855 (C.A. 7), certiorari denied, 372 U.S. 935, the Court affirmed the 90-day 
suspension order issued against a stockyard owner and dealer for falsely 
weighing 20 head of cattle on October 12, 1960, and 20 head of cattle on 
October 13, 1960. 


Since the Packers and Stockyards Administration has funds to in- 
vestigate weighing only once every 10 or 20 years at each market or buying 
station, there is all the more need to impose a severe sanction when false 
weighing is found. To serve as an effective deterrent, the sanction must be 
sufficiently severe to make it unprofitable to falsely weigh livestock, 
notwithstanding the small number of weighing investigations conducted 
each year. 


During the last 25 years, there have been 162 cases under the Packers 
and Stockyards Act in which registrants have been found in a formal 
proceeding to have falsely weighed livestock or caused someone to falsely 
weigh livestock. Suspension orders were issued in 160 of the 162 cases. The 
weighted average suspension imposed in these cases was 245 days. The 
median suspension imposed in these cases was 90 days. In 42 of the 162 


20. H. Rep. No. 91-265, 91st Cong., 1st Sess., p. 52; Sen. Rep. No. 91-277, 91st 
Cong., lst Sess., pp. 31-32; H. Conf. Rep. No. 91-657, 91st Cong., 1st Sess., p. 
9: 

21. Official notice is taken of these statistics filed by the Administrator of the 
Packers and Stockyards Administration at the request of the Judicial Officer. 
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cases, the suspension was for one or more years. However, in recent years, 
the suspensions imposed for false weighing have been substantially shorter 
than in the earlier years. The 162 cases are set forth in Appendix A to this 
decision. [lhe appendix referred to is also set forth as Appendix A to the 
present decision. ] The following table summarizes the orders issued in the 
162 false weighing cases decided during the last 25 years: ** 


Summary of Orders Issued under Packers and Stockyards Act 
Against Registrants for Falsely Weighing Livestock or Causing 
Someone to Falsely Weigh Livestock, 1950-January, 1974. 


Length No. Length No. 

of of of of 

Suspension Suspension 

5 years 1 4 months 

4 years 3 months 
3 years 90 days 
30 months 60 days 
2 years 40 days 
20 months 36 days 
18 months 30 days 
16 months 21 days 
15 months 20 days 
1 year 15 days 
10 months 14 days 
9 months 10 days 
8 months 1 week 

7 months None 
6 months Imposed 2 


TOTAL 162 
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Considering the serious nature of false weighing in the livestock in- 
dustry, the opportunity to falsely weigh livestock for many years before 
detection, the failure of the previous sanction policy to reduce false 
weighing in the industry, and the nature of the respondents’ violations and 
business, the 30-day suspension order and cease and desist order 
recommended by the complainant are appropriate to serve as an effective 
deterrent to future violations by respondents and others. The 30-day 


22. Many of the cases involved consent orders, which are not relevant in 
determining the sanction to be imposed in a litigated case. ‘It is to be expected 
that the sanction imposed after a full hearing will be more severe than one offered 
on a consent basis prior to the hearing. A consent settlement is influenced by 
such circumstances as personnel and budgetary considerations, problems of 
proof, and the delay inherent in litigation.’’ In re James J. Miller, 33 Agriculture 
Decisions ___, P & S Docket No. 4700, decided January 14, 1974, appeal 
pending. However, the consent orders are included so as to present the total 
picture of the sanctions imposed for false weighing. Any error or bias resulting 
from their inclusion would tend to make the total sanction figures less severe 
than would be expected if each case had been litigated. But even if only the 60 
litigated cases are considered, the weighted average suspension imposed in such 
litigated cases was 252 days. The median suspension imposed in the 60 litigated 
cases was 60 days. 
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suspension is identical to the suspension recommended by the Ad- 
ministrative Law Judge. *° 


The 30-day suspension imposed in this case is substantially more severe 
than the suspensions imposed recently for comparable violations. The 
violations in this case were small compared to many other cases. The 
respondents were shortweighing hogs just a fraction over one percent. ** 
The violations occurred only at their buying station, but the suspension 
affects their business away from their buying station. About 93 % of the 
respondents’ business is conducted away from their buying station. *® 


23. In any case, the weight that I will give to the Administrative Law Judge’s 
determination as to the sanction will depend upon the extent to which it appears, 
either from the record or from his prior experience, that he was fully informed as 
to all of the ‘‘legislative,’’ background facts relevant to the particular type of 
violation involved in the case. 

24. However, even slight false weighing is a serious violation of the Act. The 
cumulative effect of 10 to 20 percent of the livestock in the country being 
shortweighed even by a small amount is an unwarranted burden to the livestock 
industry which should be significantly reduced. False weighing, at times, is used 
as an unfair competitive practice, rather than (or in addition to) being a means of 
underpaying the seller. As stated in In re Kenneth W. Miller, 33 Agriculture 
Decisions ____, P & S Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area Office, which 
encompasses the State of North Carolina, testified that short-weighing is a 
problem in the livestock industry. It is one of the most deceptive practices 
under the Packers and Stockyards Act. The producer or farmer who sells 
livestock looks to the price he will receive. He assumes the scales are tested 
and accurate and that his livestock will be weighed correctly. He will 
therefore sell his hogs to the buyer who will pay him the highest price. A 
buyer who short-weighs livestock is able to offer a few cents more per 
pound since he is paying it on a weight that is less than the actual weight 
of the livestock. The buyer who short-weighs livestock therefore has an 
unfair means of perpetuating himself in business at the expense of his 
competitors who weigh livestock accurately. 

The evidence shows that in several instances Mr. Miller sold the hogs to 
H. P. Beale and Sons at the same weight he had purchased them from Mr. 
Stephens. At first blush this may indicate that respondents did not benefit 
when they short-weighed the livestock, but this is far from true. It is a 
common practice in the industry for a buying station and packer to have an 
agreement as to shrink. It is common that the packer will allow a 2 or 2-1/2 
percent shrink or weight loss during shipment from the buying station. If 
the shrink exceeds this amount the packer will bill the buying station back 
for the excess loss. If the shrink is consistently over the allowed per- 
centage, a packer would probably look for another buying station from 
which to buy his hogs. A dealer who short-weighs hogs when he buys them 
and then sells them on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter and the buying 
station gets a satisfied customer and sure market for his hogs. 


25. Official Notice is taken of the respondents’ annual reports filed with the 
Packers and Stockyards Administration. 
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Hence the suspension in this case affects their entire livestock activities for 
about 26 business days. 


The severe sanction imposed in this case is consistent with the policy set 
forth recently in In re James J. Miller, 33 Agriculture Decisions ___, P & 
S Docket No. 4700, decided January 14, 1974, appeal pending. [The 
James J. Miller case was affirmed by the Court of Appeals for the Fifth 
Circuit on August 8, 1974.]* * * 


In a recent false weighing case decided by Administrative Law Judge 
Weber in In re Kenneth W. Miller, 33 Agriculture Decisions ___, P & S 
Docket No. 4721, decided December 7, 1973, which became final because it 
was not appealed, it was stated that ‘escalation fof sanctions] should be 
measured in steps not too swift or steep, so as not to overshoot the need or 
goal.’’ That view does not reflect the full extent of the change in sanction 
policy set forth in the James J. Millercase, supra. The Kenneth W. Miller 
case is hereby overruled in that respect. 


In a case involving a deliberate and serious violation of the Act, if it 
appears that sanctions previously imposed for similar violations have not 
been adequate to serve as an effective deterrent to similar violations by the 
respondents or others, escalation of sanctions should be measured in steps 
swift and steep, so as not to undershoot the need or goal. 


What is involved here is the delicate balancing of the public interest and 
the violators’ interest. On the one hand, we have farmers and others who 
are attempting to make an honest living in the livestock industry. On the 
other hand, we have violators who are deliberately and intentionally falsely 
weighing livestock when it is offered for sale. Any doubt as to the exact 
sanction needed to deter such unfair conduct should be resolved in favor of 
the public interest. 


This case should serve as notice to the livestock industry that the 
current sanction policy for false weighing and other serious violations of 
the Act is significantly more severe than the policy previously followed. If 
the violations in this case had been more flagrant, or if the respondents 
were not engaged in a daily business, with most of their business not in- 
volved in the violations, the suspension period would have been sub- 
stantially greater. 


Considering the serious nature of false weighing in the livestock 
industry, the opportunity to falsely weigh livestock for many 
years before detection, and the failure of the previous sanction 
policy to reduce false weighing in the industry,*° the 60-day 


50. Respondent cannot complain about the absence from the present record of 
some of the industry statistics and ‘‘background”’ facts quoted above from other 
cases, inter alia, because the complainant was willing to set forth on the record 
the relevant ‘‘legislative’’ facts, but the material was not included in the record 
because of the respondent’s objections, which were erroneously sustained by the 
Chief Administrative Law Judge (Tr. 210-212). See In re Trenton Livestock, 
Inc., 33 Agriculture Decisions 499, 519-522 (1974), appeal pending; In re J. A. 
Speight, 33 Agriculture Decisions 280, 310-313 (1974). In any event, it is settled 
that in devising a remedy, an agency ‘‘is not confined to the record of a particular 
proceeding.’’ Labor Board v. Seven-Up Co., 344 U.S. 344, 348-349. 
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suspension order and cease and desist order recommended by the 
complainant are appropriate to serve as an effective deterrent to 
future violations by respondent and others. 


The Chief Administrative Law Judge imposed a 30-day 
suspension order in his Initial Decision, relying on In re Trenton 
Livestock, Inc., supra, 33 Agriculture Decisions 499 (1974). He 
stated (Initial Decision, pp. 12-13): 


As to sanctions to be imposed, complainant recommends, in addition to 
a cease and desist order, a suspension of the registrant for 60 days. In a 
similar case, In re Trenton Livestock, Inc., P&S 4678, decided by the 
Judicial Officer on April 12, 1974, false weighing by that respondent was 
found to have occurred on or about the same dates in May 1972, in the 
same state and area as the present case, by the same investigators for the 
complainant, and to about the same extent as in the present case. In that 
case the Judicial Officer of the Department decided that a 30-day 
suspension was very severe and in accordance with the severe sanction 
policy set forth by him in other recent decisions. The policy as to severity 
of sanction is considered presently controlling although the Judicial Officer 
as the result of the respondent’s contention to appeal his decision to the 
United States Court of Appeals, has stayed the suspension order. 


*** 


In addition, the Judicial Officer has indicated in the Trenton Livestock 
decision that it is part of his sanction policy, and hence that of the 
Secretary of Agriculture, that ‘‘insofar as practicable, the sanctions im- 
comparable violators for comparable violations should be reasonably 
uniform.’’ Consequently, in compliance with the Department’s severe but 
uniform sanction policy as it affects the imposition of sanctions, we 
conclude that a suspension of 30 days rather than 60 days should be im- 
posed in this case. 


However, there are significant differences between the Trenton 
Livestock case and the present case. The extent of the false 
weighing in this case was substantially greater than in Trenton. 
Moreover, Trenton’s gross livestock profit is about 32 times 
greater than the respondent’s gross livestock profit.°*' Hence 


51. Official notice is taken of the latest annual reports filed with the Packers & 
Stockyards Administration by the respondent and by Trenton Livestock, Inc. 
(see the Judicial Officer’s Orders of August 23 and 30, 1974). General in- 
formation as to the size of Trenton Livestock’s business is also contained in the 
record of that case, but it is not necessary to take official notice of that record. 
Here, again, complainant was willing to set forth on the record information as to 
the nature of the respondent’s business (Tr. 372-373), but the respondent’s 
objection was erroneously sustained by the Chief Administrative Law Judge 
notwithstanding the fact that the Judge knew that complainant ‘was at- 
tempting to elicit this information in response to the Judicial Officer’s request 
that such information be placed in the record”’ (Tr. 373). The Judge’s ruling was 

«.. Cont. «.. 
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assuming that a 30-day suspension order would reduce Trenton’s 
gross profit by 1/12 and that a 60-day suspension order would 
reduce the respondent’s gross profit by 1/6, Trenton’s 30-day 
suspension order would reduce its gross profit by an amount 16 
times greater than a 60-day suspension order would reduce the 
respondent’s gross profit. 


Although there are distinct differences between the imposition 
of a fine and the suspension of a respondent’s registration, 
nonetheless, in determining the appropriate suspension period, it 
is relevant to consider the monetary effect of a particular 
suspension order on the respondent. As stated in In re American 


«ss CONE... 

erroneous in two respects. First, information as to the nature of the respondent’s 
business is admissible to assist the Administrative Law Judge and the Judicial 
Officer in determining an appropriate sanction. In re Trenton Livestock, Inc., 33 
Agriculture Decisions 499, 519-522 (1974), appeal pending; In re J. A. Speight, 
33 Agriculture Decisions 280, 310-313 (1974); In re James J. Miller, 33 
Agriculture Decisions 53, 76, fn. 42 (1974), affirmed, No. 74-1234 (C.A. 5), 
decided August 8, 1974; In re Professional Commodity Service, Inc., 32 
Agriculture Decisions 585, 586-591 (1973); In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 505, fn. 20 (1972); In re Sy B. Gaiber & Co. (Ruling 
on Reconsideration), 31 Agriculture Decisions 843, 847-850 (1972); In re 
American Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1596, fn. 39 
(1971). Second, even if the foregoing decisions by the Judicial Officer (holding 
that such evidence is admissible) were erroneous, it is the duty of the Ad- 
ministrative Law Judges to follow the policy set forth in the agency’s published 
decisions. As stated by the Chief Administrative Law Judge for the Federal 
Power Commission (Zwerdling, ‘‘Reflections on the Role of an Administrative 
Law Judge,”’ Administrative Law Review (1973), Vol. 25, No. 1, pp. 12-13): 


The basic concept of the independent administrative law judge requires 
that he conduct the cases over which he presides with complete objectivity 
and independence. In so operating, however, he is governed, as in the case 
of any trial court, by the applicable and controlling precedents. These 
precedents include the applicable statutes and agency regulations, the 
agency’s policies as laid down in its published opinions, and applicable 
court decisions. They do not include, however, such views as may be 
expressed by individual members of a board or commission in speeches or 
articles. 

* ** 

Once we have stressed the importance of maintaining the ad- 
ministrative law judge’s independence, however, the other side of the coin 
is recognition that he is governed and bound by his agency's rulings and 
directives, and that the final decisional responsibility lies in the agency; 
that, once the agency has ruled on a given matter, it is not open to 
reargument by the administrative law judge; and that, although an ad- 
ministrative law judge on occasion may privately disagree with the 
agency's treatment of a given problem, it is not his proper function to 
express such disagreement in his published rulings or decisions. 
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Fruit Purveyors, Inc.,30 Agriculture Decisions 1542, 1596, fn. 39 
(1971): 


It would be helpful in determining the sanction in a case if the record 
contained testimony as to how serious or detrimental the particular 
violation involved in the case is to the regulated industry. In addition, 
testimony as to the nature of the respondent’s business would also be 
helpful so that the Judicial Officer would have some idea as to how 
“costly’’ a particular suspension would be to the respondent. For example, 
in the absence of any evidence as to the nature of the respondent’s 
business, the Judicial Officer might not know whether a particular 
suspension order would ‘‘cost”’ the respondent $100 or $10,000. °? 


This does not, of course, mean that the monetary ‘‘costs’’ of 
suspension orders should be made uniform. If that were the 
standard, the suspension order in this case would have to be for 
960 days (16 times 60 days) to be comparable to the suspension 
order in the Trenton Livestock case. Nonetheless, the effect of a 
suspension order on a particular respondent, in view of the size 
and nature of the respondent’s business, is a circumstance to be 
considered in determining what sanction will serve as an effective 
deterrent to future violations by the respondent and by other 
potential violators. 


In In re J. A. Speight, 33 Agriculture Decisions 280 (1974), a 
30-day suspension order was imposed against the respondents for 


false weighing livestock. In that case it was stated (33 Agriculture 
Decisions at 317-319): 


The 30-day suspension imposed in this case is substantially more severe 
than the suspensions imposed recently for comparable violations. The 
violations in this case were small compared to many other cases. The 
respondents were shortweighing hogs just a fraction over one percent. The 
violations occurred only at their buying station, but the suspension affects 
their business away from their buying station. About 93 % of the respond- 
ents’ business is conducted away from their buying station. Hence the 
suspension in this case affects their entire livestock activities for about 26 
business days. 


52. In In re James J. Miller, 33 Agriculture Decisions 53, 76 (1974), affirmed, 
No. 74-1234 (C.A. 5), decided August 8, 1974, it was stated that ‘“ [i] nsofar as 
practicable, the sanctions imposed under a regulatory Act against comparable 
violators for comparable violations should be reasonably uniform.’’ However, it 
was explained that ‘ [c] omparability depends upon many circumstances, such 
as the nature of the violation, the nature of the respondent's business, the 
respondent’s prior record as to violations, prior warnings given to the respond- 
ent, the deliberateness of the violation, etc.’’ (emphasis supplied; id. at 76, fn. 
42). 
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* * * Tf the violations in this case had been more flagrant, or if the 
respondents were not engaged in a daily business, with most of their 
business not involved in the violations, the suspension period would have 
been substantially greater. 


Considering the severe effects of the 30-day suspension orders 
in the Trenton and Speight cases, and the more serious short- 
weighing involved in the present case, a question could be raised 
as to whether the 60-day suspension order recommended by the 
complainant in this case is too lenient. But in view of the 
established policy of the Judicial Officer never to increase the 
sanction recommended by the administrative officials who ad- 
minister the Department’s regulatory programs (see, e.g., In re 
James J. Miller, supra, 33 Agriculture Decisions 53, 76 (1974)), 
no consideration will be given to whether the 60-day suspension 
order imposed in this case is too lenient. 


For the foregoing reasons, the respondent should be suspended 
as a registrant for 60 days and he should be ordered to cease and 
desist from the violations found in this case. 


ORDER 
Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


1. weighing livestock at other than the true and correct 
weights; 


2. issuing scale tickets and accounting to sellers of livestock on 
the basis of false and incorrect weights; 


3. paying the sellers of livestock on the basis of false and in- 
correct weights; 


4. issuing billings or invoices to buyers of livestock on the basis 
of false and incorrect weights; 


5. selling to or collecting from buyers of livestock on the basis 
of false and incorrect weights; and 


6. failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act 
constituting ‘Instructions for Weighing Livestock.” 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including, among others, (1) accounts of 
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purchases which show the true and correct weight of livestock 
purchased by respondent on a weight basis, (2) sales invoices 
which, in cases where livestock is sold on a transfer-of-purchase- 
weight basis, show the actual purchase weight of the livestock; 
and (3) scale tickets which show (a) the true and correct weight of 
livestock purchased by respondent on a weight basis, (b) the name 
of the buyer; (c) the kind of livestock weighed; and (d) the time of 
balance checked. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


This order shall become effective on December 15, 1974. 
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APPENDIX A 


Orders Issued under Packers and Stockyards Act Against 
Registrants for Falsely Weighing Livestock or Causing Someone 
to Falsely Weigh Livestock, 1950-January, 1974. 


Name of Case 


re Charles K. Peters 

9 Agr. Dec. 304 (1950) 
re Ed. W. Gorman 

9 Agr. Dec. 306 (1950) 
re R. V. Hartman 

9 Agr. Dec. 308 (1950) 
re G. E. Hibler 

9 Agr. Dec. 310 (1950) 
re Albert Holtz 

9 Agr. Dec. 311 (1950) 
re B. R. Phillips 

9 Agr. Dec. 313 (1950) 
re Roland E. Roney 

9 Agr. Dec. 315 (1950) 
re Albert M. Ross 

9 Agr. Dec. 317 (1950) 
re Charles J. Sailler 

9 Agr. Dec. 319 (1950) 
re Lester Wolff, Jr. 

9 Agr. Dec. 321 (1950) 
re Roscoe L. Woods 

9 Agr. Dec. 322 (1950) 
re James P. Flynn 

9 Agr. Dec. 324 (1950) 
re I. A. Hahn 

9 Agr. Dec. 327 (1950) 
re Lawrence Sanders 

9 Agr. Dec. 329 (1950) 
re John C. Smith 

9 Agr. Dec. 332 (1950) 
re Mike Smith 

9 Agr. Dec. 334 (1950) 
re L. F. Tucker 

9 Agr. Dec. 336 (1950) 
re Woods & Heins 

9 Agr. Dec. 339 (1950) 


Suspension 
Period 
6 months 


10 months 
10 months 
10 months 
10 months 
10 months 
10 months 
10 months 
10 months 
10 months 
10 months 

1 year 

1 year 

1 year 

1 year 

1 year 

1 year 


1 year 


Type of 

Case 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 


Consent 
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Name of Case 


re Frank Standish Company 


9 Agr. Dec. 709 (1950) 
re Charles M. Swiney 

10 Agr. Dec. 1027 (1951) 
re Charles E. Thompson 

10 Agr. Dec. 1175 (1951) 
re A. C. Feil 

10 Agr. Dec. 1179 (1951) 
re Edward J. Griffin 

10 Agr. Dec. 1186 (1951) 
re Joseph C. Hanley 

10 Agr. Dec. 1190 (1951) 
re John B. Murphy 

10 Agr. Dec. 1193 (1951) 
re Gerald V. O’F lynn 

10 Agr. Dec. 1196 (1951) 
re Edward J. Purcell 

10 Agr. Dec. 1199 (1951) 
re John J. Russell 

10 Agr. Dec. 1202 (1951) 
re Frank Speck 

10 Agr. Dec. 1205 (1951) 
re A. H. Herbold 

10 Agr. Dec. 1208 (1951) 
re Arthur Sheridan 

10 Agr. Dec. 1211 (1951) 
re Thomas F. Stapleton 

10 Agr. Dec. 1215 (1951) 
re David Wolfe 

10 Agr. Dec. 1218 (1951) 
re W. C. Allen 

10 Agr. Dec. 1221 (1951) 
re P. J. Kiron 

10 Agr. Dec. 1226 (1951) 
re William J. Murphy 

10 Agr. Dec. 1229 (1951) 
re Timothy Hunt 

10 Agr. Dec. 1320 (1951) 
re Edward Joyce 

10 Agr. Dec. 1329 (1951) 


Suspension 


Period 
10 months 


18 months 
3 months 
2 years 
2 years 

10 months 

20 months 

10 months 

10 months 

16 months 

10 months 


6 months 


6 months 


3 months 
10 months 
1 year 
60 days 
1 year 
15 months 


10 months 


1585 


Type of 
Case 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Admission 
of Facts 
Consent 
Nolo 
Contendere 
Nolo 
Contendere 
Consent 
Consent 
Default 


Consent 


Consent 
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Name of Case 


re Dennis F. Cronin 

10 Agr. Dec. 1403 (1951) 
re Joseph Grady 

10 Agr. Dec. 1407 (1951) 
re Anthony J. Rogers 

10 Agr. Dec. 1415 (1951) 
re John B. Snyder and 
Ralph M. Blakemore 

10 Agr. Dec. 1420 (1951) 
re Ray McCummiskey 

11 Agr. Dec. 18 (1952) 
re John C. DeWitt 

11 Agr. Dec. 22 (1952) 
re James F. Dawson, Jr. 

11 Agr. Dec. 354 (1952) 
re Joseph W. Puffke, Jr. 

11 Agr. Dec. 852 (1952) 
re Burton W. Brodie 

11 Agr. Dec. 860 (1952) 
re Anthony J. Cella 

11 Agr. Dec. 875 (1952) 
re John H. Cella 

11 Agr. Dec. 893 (1952) 
re J. L. Doyle 

11 Agr. Dec. 909 (1952) 
re Frickman & Smith 

11 Agr. Dec. 920 (1952) 
re Edwin T. Gearen 

11 Agr. Dec. 934 (1952) 
re George E. Gibbons 

11 Agr. Dec. 944 (1952) 
re Edward F. Kondelik 
11 Agr. Dec. 955 (1952) 
re Frank W. O’Brien 

11 Agr. Dec. 967 (1952) 
re James A. Waters 

11 Agr. Dec. 977 (1952) 
re John Mathews 

12 Agr. Dec. 33 (1953) 
re Farmers Stock Yards 
12 Agr. Dec. 328 (1953) 


Suspension 
Period 


10 months 
18 months 
6 months 


18 months 


1 year 

30 days 

15 months 

30 days 
6 months 
6 months 

10 months 
8 months 
9 months 
6 months 
7 months 
8 months 
6 months 
9 months 
2 years 


1 week 


Type of 
Case 
Consent 
Consent 


Consent 


Consent 


Consent 

Consent 

Consent 

Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 


Litigated 


Consent 





BRAXTON M. WORSLEY 
Cite as 33 A.D. 1547 


Name of Case 


re Alfred Cannon 

12 Agr. Dec. 341 (1953) 
re Carlton W. Castner 

12 Agr. Dec. 354 (1953) 
re Michael W. Joyce 

12 Agr. Dec. 367 (1953) 
re H. J. O’Connor & Co. 

12 Agr. Dec. 397 (1953) 
re Richard W. Arnold 

12 Agr. Dec. 489 (1953) 
re David J. Gibbons 

12 Agr. Dec. 509 (1953) 
re Joseph P. Kelly 

12 Agr. Dec. 528 (1953) 
re Edward Kennedy 

12 Agr. Dec. 547 (1953) 
re H. J. O’Connor, Jr. 

12 Agr. Dec. 564 (1953) 
re James L. Walker 

12 Agr. Dec. 581 (1953) 
re Harold W. Kilburg 

12 Agr. Dec. 599 (1953) 
re Warren S. Maher 

12 Agr. Dec. 615 (1953) 
re Morris J. Meyer 

12 Agr. Dec. 631 (1953) 
re James C. Murray 

12 Agr. Dec. 645 (1953) 
re George B. Owen 

12 Agr. Dec. 661 (1953) 
re Iowa City Sales Co. 

15 Agr. Dec. 626 (1956) 
re L. H. McMurray 


15 Agr. Dec. 1204 (1956) 


re Miller & Johnston 


15 Agr. Dec. 1207 (1956) 


re W. J. Ward & Co. 


15 Agr. Dec. 1210 (1956) 


re Harrell Brothers 
16 Agr. Dec. 5 (1957) 


Suspension 
Period 


2 years 
30 months 
18 months 
18 months 

3 years 
18 months 

3 years 

3 years 

1 year 

2 years 

8 months 

1 year 
10 months 
16 months 
10 months 
30 days 

3 years 

3 years 

1 year 


4 years 


Type of 
Case 

Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 


Litigated 
Litigated 
Consent 
Consent 
Consent 
Consent 


Consent 
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Suspension Type of 
Name of Case Period Case 


re Kennett, Murray & Co. 5 years Consent 
16 Agr. Dec. 8 (1957) 

re Joseph Walters 4 months Consent 
17 Agr. Dec. 263 (1958) 

re George Carpenter 2 years Consent 
18 Agr. Dec. 1130 (1959) 

re M. B. Dunn & Co. 1 year Litigated 
18 Agr. Dec. 1367 (1959) 

re Leo P. Sack & D. E. Horan 3 years Consent 
19 Agr. Dec. 834 (1960) 

re John Brombolich 60 days Litigated 
19 Agr. Dec. 1249 (1960) 

re Paul Coyne 40 days Litigated 
19 Agr. Dec. 1261 (1960) 

re Clyde W. Long 60 days Litigated 
19 Agr. Dec. 1273 (1960) 

re George E. McBride 30 days Litigated 
19 Agr. Dec. 1286 (1960) 

re Bernard J. Cristel 10 days Litigated 
19 Agr. Dec. 1349 (1960) 

re Sharp & Glenville 20 days Litigated 
19 Agr. Dec. 1361 (1960) 

re Sundheimer Roche & Co. 30 days Litigated 
19 Agr. Dec. 1387 (1960) 

re Charles Furmanek 30 days Litigated 
19 Agr. Dec. 1401 (1960) 

re John Grewe 15 days Litigated 
19 Agr. Dec. 1414 (1960) 

re James W. Louvier 20 days Litigated 
19 Agr. Dec. 1427 (1960) 

re John C. Sanford 20 days Litigated 
19 Agr. Dec. 1441 (1960) 

re Rolla Silvey 10 days Litigated 
19 Agr. Dec. 1452 (1960) 

re Washington County None Consent 
Marketing Assn. 

20 Agr. Dec. 587 (1961) 

In re Joseph L. Mitchell 90 days Litigated 
21 Agr. Dec. 124 (1962) 
In re M. D. Serrot & Elmer G. Gillen 30 days Consent 

21 Agr. Dec. 463 (1962) 
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Name of Case 


re Brenham Livestock Auction, 
Inc. 
21 Agr. Dec. 556 (1962) 
re Jaegers Livestock Auction 
Market 
21 Agr. Dec. 1431 (1962) 
re Milton Silver 
21 Agr. Dec. 1438 (1962) 
re Wayne County Livestock 
Exchange, Inc. 
23 Agr. Dec. 472 (1964) 
re J. W. Edwards & Son 
23 Agr. Dec. 794 (1964) 
re Fred C. Haggard 
23 Agr. Dec. 1125 (1964) 
re Murray L. Edwards 
23 Agr. Dec. 1237 (1964) 
re Lyon B. Hutcherson, Jr. 
23 Agr. Dec. 1349 (1964) 


re Middle Georgia Livestock 
Sales Co. 


23 Agr. Dec. 1361 (1964) 
re Lemuel J. Wilson and 
Robert Harvey, Jr. 
23 Agr. Dec. 1492 (1964) 
re Barber and Reagan 
24 Agr. Dec. 283 (1965) 
re Empire Livestock 
Marketing Coop., Inc. 
24 Agr. Dec. 594 (1965) 
re Farmers Comm. Co., Inc. & 
Charles W. Burris, Jr. 
24 Agr. Dec. 1491 (1965) 
re Jack D. & Betty T. Hunt 
24 Agr. Dec. 1590 (1965) 
re Smith Waller 

25 Agr. Dec. 46 (1966) 
re Ariton Livestock Auction 
25 Agr. Dec. 747 (1966) 
re Edward Archie 

26 Agr. Dec. 1242 (1966) 


Suspension 


Period 


None 


10 days 


30 days 


30 days 


30 days 
1 year 
4 years 


10 days 


10 days 


20 days 


30 days 


20 days 


30 days 
90 days 
10 days 
21 days 


21 days 


Type of 
Case 


Consent 


Consent 


Litigated 


Litigated 


Consent 
Consent 
Litigated 


Consent 


Consent 


Consent 


Consent 


Litigated 


Litigated 
Consent 
Consent 
Consent 


Consent 
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Suspension 
Period 


14 days 


Name of Case 
re Clark Tilghman Livestock 
26 Agr. Dec. 62 (1967) 
re Mid-South Packers, Inc., & 
Geo. L. Beam 
26 Agr. Dec. 238 (1967) 
re Marathon Co-op Live 
stock Shipping Association 
26 Agr. Dec. 242 (1967) 
re J. W. Moore 
26 Agr. Dec. 546 (1967) 
re Valdosta Livestock Co., Inc. 
26 Agr. Dec. 630 (1967) 
re Earl Shields, Herschel 
Briles, Darwin Clippinger 
26 Agr. Dec. 642 (1967) 
re Tom Murray 
26 Ayr. Dec. 726 (1967) 
re Allen G. Kuhlman 
26 Agr. Dec. 981 (1967) 
re Gerry Kaus 
26 Agr. Dec. 1265 (1967) 
re Roy C. Townsend 
27 Agr. Dec. 68 (1968) 
re Williamstown Stockyards, 
Inc. 
27 Agr. Dec. 252 (1968) 
re George P. Kittrell 
27 Agr. Dec. 845 (1968) 
re Farmers Cooperative Market, 
Inc. 
27 Agr. Dec. 1230 (1968) 
re H. W. McCurdy 
28 Agr. Dec. 51 (1969) 
re Powell Bros. 
28 Agr. Dec. 345 (1969) 
re Mayfield Livestock & Sales 
Co. 
28 Agr. Dec. 449 (1969) 
re Gary Keen 
28 Agr. Dec. 464 (1969) 


30 days 


Type of 
Case 
Consent 


Litigated 


Consent 


litigated 


Consent 


Consent 
Consent 
Consent 
Consent 


Litigated 


Consent 


Litigated 


Litigated 
Litigated 


Consent 


Litigated 


Consent 
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Name of Case 


re Petaluma Livestock Comm. 


Co. 

28 Agr. Dec. 869 (1969) 
re B. W. West 

28 Agr. Dec. 1004 (1969) 
re Carl Register 

28 Agr. Dec. 1021 (1969) 
re John A. Seymour 

28 Agr. Dec. 1023 (1969) 
re Delbert Anson 

28 Agr. Dec. 1127 (1969) 
re P. B. Stewart & Company 
29 Agr. Dec. 571 (1970) 
re R. D. Bryan 

29 Agr. Dec. 816 (1970) 
re R. J. Trimble & Manuel C. 
Staton 

29 Agr. Dec. 936 (1970) 
re James Connely 

29 Agr. Dec. 1138 (1970) 
re Glover Livestock Comm. 
Co., Inc. 

30 Agr. Dec. 179 (1971) 
re Johnnie Fisher 

30 Agr. Dec. 186 (1971) 
re O. A. Argoe 

30 Agr. Dec. 765 (1971) 
re Producers Livestock 
Marketing Association 
30 Agr. Dec. 796 (1971) 
re Clarkton Auction Company 
30 Agr. Dec. 1314 (1971) 
re George K. Reaves 

30 Agr. Dec. 1455 (1971) 
re Art Martella 

30 Agr. Dec. 1479 (1971) 
re Eldon Hog Market 

31 Agr. Dec. 30 (1972) 


Suspension 
Period 


20 days 
30 days 
30 days 
20 days 
60 days 
14 days 


30 days 


20 days 


20 days 


20 days 
30 days 


15 days 


20 days 
20 days 
14 days 
15 days 


15 days 


1591 


Type of 
Case 


Consent 
Consent 
Consent 
Consent 
Consent 
Consent 


Litigated 


Consent 


Consent 


Litigated 
Consent 


Consent 


Consent 
Consent 
Litigated 
Consent 


Consent 
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Name of Case 
In re Columbus-Muscogee 

Livestock Auction, Inc.* 
31 Agr. Dec. 63 (1972) 
re C. C. Parker & Sons 
31 Agr. Dec. 788 (1972) 
re Whiteville Livestock Auction, 
Inc. 

31 Agr. Dec. 857 (1972) 
re Bill Bohne 

31 Agr. Dec. 1043 (1972) 
re Community Livestock Auction 

Co. 

31 Agr. Dec. 1146 (1972) 
re Lamesa Hog Co. 

31 Agr. Dec. 1261 (1972) 
re Dixie National Stockyards, 
Inc. 

32 Agr. Dec. 172 (1973) 
re George G. Owens 

32 Agr. Dec. 633 (1973) 
re Visalia Hog Market & 
N. A. Parsley 

32 Agr. Dec. 841 (1973) 
re D. E. Tunnell 

32 Agr. Dec. 866 (1973) 
re F. L. Gorman 

32 Agr. Dec. 1121 (1973) 
re Harry O. Ahrens 

32 Agr. Dec. 1437 (1973) 
re Kenneth W. Miller & 
Walter L. Humphlett 

32 Agr. Dec. ____ (1973) 


Suspension 


Period 


30 days 


20 days 


20 days 


20 days 


15 days 


20 days 


10 days 


40 days 


15 days 


90 days 


20 days 


30 days 


36 days 


Type of 
Case 


Litigated 


Consent 


Litigated 


Consent 


Consent 


Consent 


Consent 


Consent 


Consent 
Consent 
Consent 


Litigated 


Litigated 


Several cases against packers were omitted because packers are 


not registered under the Act and, therefore, cannot be suspended. 
The following four cases in which cease and desist orders only 
were issued against registrants were omitted because they involve 
the lesser offense of using a scale not properly tested, or tested 


*The administrative officials subsequently agreed to have this suspension order 
held in abeyance because a competing stockyard investigated at the same time 
was found not to have falsely weighed livestock (31 Agr. Dec. 232). 
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and found not to be within the prescribed tolerances: In re Clinton 
Cattle Comm. Co., 24 Agr. Dec. 7 (1965); In re Bluegrass Market, 
Inc., 25 Agr. Dec. 826 (1966); In re Dale Oswald, 26 Agr. Dec. 
1061 (1967); and In re Clarendon Auction Sales, Inc., 27 Agr. 
Dec. 222 (1968). Also omitted were a few cases in which livestock 
were correctly weighed, but when they were sold later on the basis 
of such original purchase weights, the records were falsified to pad 
the original purchase weights. See, e.g., Inre John E. Ralston, 32 
Agr. Dec. 1352 (1973; 2 years; consent); In re Boone Livestock 
Company, Inc., 27 Agr. Dec. 475 (1968; 6 months; litigated). 
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(No. 16,118) 


In re CAROLINA StockyarRps Company. P&S Docket No. 5000. 
Decided November 19, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against it for violating the Act and regulations in permitting its officers to 
purchase consigned livestock for their own speculative accounts. Respond- 
ent is ordered to cease and desist from such violations. 


John E. Ford, for complainant. 
Wayne Graham, Kansas City, Mo., for respondent. 


Decision by William Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 


Department of Agriculture, charging that respondent has wilfully 


violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Carolina Stockyards Company, hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business located at Siler City, North Carolina. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
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the Carolina Stockyards Company, stockyard, a posted stockyard 
under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. On or about the dates and in the transactions set forth 
below, and in other transactions at divers other times during the 
period from August 3, 1973, through February 22, 1974, respond- 
ent permitted its officers, John H. Brewer, N. L. Horney and W. 
H. Horney, to purchase for their own speculative accounts in the 
name of Denton Stockyard, livestock which had been consigned to 
respondent for sale on a commission basis. 


Date No. of Head Price 
August 3, 1973 184 $35,231.42 
August 23, 1973 225 48 423.69 
September 6, 1973 45 9,828.41 
September 13, 1973 187 41,286.48 
October 4, 1973 97 19,432.03 
October 5, 1973 152 26 328.38 
November 2, 1973 171 28,161.03 
November 30, 1973 234 38,611.64 
December 7, 1973 142 19,269.07 
December 28, 1973 131 10,414.91 
January 4, 1974 277 40,916.17 
January 11, 1974 171 25,978.59 
February 22, 1974 121 15,478.87 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 respondent 
has wilfully violated section 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)), and section 201.57(a) of the regulations (9 CFR 
201.57(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
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connection with respondent’s operations as a market agency 
under the Act shall cease and desist from allowing its owners, 
officers, agents, or employees to purchase livestock from con- 
signments for resale for their own speculative accounts. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,119) 


In re W. M. Wipner. P&S Docket No. 5021. Decided November 
21, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the issuance of insufficient funds checks 
in purported payment for livestock purchased in commerce, and in failing 
to pay when due for such livestock. Respondent is suspended as a registrant 
under the Act for a period of 10 days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
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the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. W.M. Widner, hereinafter referred to as the respondent, 
is an individual whose address is Bristol, Virginia 24201. 


B. Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of No. of 
Purchase Check Head & Amount of Purchased At 

1973 1973 Species Check or From 
Nov. 7 Nov. 11 33 cattle $5,200.19 Union Livestock Yards, Inc. 
Knoxville, Tennessee 
Nov. 21 Nov. 25 IG *“ 2,700.60 oat 
Nov. 28 Dec. 1 24 * 4,757.63 
Dec.5and Dec. 20 Ys 8,452.91 
Dec. 12 


B. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
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the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,120) 


In re IREDELL Livestock Company. P&S Docket No. 4999. Decided 
November 25, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in permitting its officers to purchase 
consigned livestock for their own speculative accounts. Respondent is order- 
ed to cease and desist from such violations. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Iredell Livestock Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Turnersburg, North Carolina. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Iredell Livestock Company, a posted stockyard under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. On or about the dates and in the transactions set forth 
below, and in other transactions at divers other times during the 
period from August 1, 1973, through February 27, 1974, respond- 
ent permitted two of its officers, W. H. Horney and H. L. Hor- 
ney, and its auctioneer, John H. Brewer, to purchase for their own 
speculative accounts in the name of Denton Stockyard, livestock 
which has been consigned to respondent for sale on a commission 
basis. 
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Date No. of Head Price 
August 1, 19738 61 $11,489.87 
September 19, 1973 127 $19,857.05 
October 3, 1973 100 $13,298.95 
November 14, 1973 120 $14,879.65 
December 26, 1973 42 $10,056.39 
January 2, 1974 99 $13,330.48 
February 27, 1974 58 $ 5,740.25 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 307 and 312(a) of the Act (7 U.S.C. 
208 and 312(a)), and section 201.57(a) of the regulations (9 CFR 
201.57(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, agents and employees, 
directly or through any corporate or other device, in connection 
with Respondent’s operations under the Act, shall cease and 
desist from permitting its owners, officers, agents and employees 
from purchasing livestock from consignments for resale for their 
own speculative accounts. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,121) 


In re CLtay-Wacus Stocxyarps, Inc. P&S Docket No. 4958. Decid- 
ed November 26, 1974. 


Consent order 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its custodial account, 
financial condition, and use of proceeds of sale as found herein. Respondent 
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is ordered to cease and desist from such violations. 
Dennis L. Strawderman, for éomplainant. 


Gladney Harville, Lexington, Ky., and 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of respondent does not meet 
the requirements of the Act and that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an amended Answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the Order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. 
Complainant has also recommended that respondent not be 
suspended as a registrant under the Act because respondent has 
demonstrated that the deficit in its ‘Custodial Account for 
Shippers’ Proceeds’’ has been eliminated and because it is no 
longer insolvent. 


FINDINGS OF FACT 


1. (a) Clay-Wachs Stockyards, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business located at 845 Angliana Avenue, Lexington, Kentucky 
40508. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Clay-Wachs Stockyards, Inc., Lexington, Kentucky, a posted 
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stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of September 30, 
1973, and October 31, 1973, exceeded its current assets. As of 
September 30, 1973, respondent had current liabilities totaling 
$368,411.44 and current assets totaling $108,507.38 resulting in 
an excess of current liabilities over current assets of $259,904.06. 
As of October 31, 1973, respondent had current liabilities totaling 
$372,861.13 and current assets totaling $126,161.54 resulting in 
an excess of current liabilities over current assets of $246,699.59. 


(b) Respondent, during the period of September 30, 1973, to 
October 31, 1973, engaged in business as a market agency in 
commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded its current assets. 


3. Respondent, during the period from May 2, 1973, through 
October 31, 1973, failed to maintain and properly use its 
‘Custodial Account for Shippers’ Proceeds’’ thereby endangering 


the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of June 30, 1973, respondent had outstanding checks 
drawn on its ‘“‘Custodial Account for Shippers’ Proceeds’’ in the 
amount of $370,545.19 and had to offset said checks, cash in said 
custodial account in the amount of $22.11. Respondent at that 
time had deposits in transit in the amount of $24,451.97 and 
current proceeds receivable of $186,666.96. This resulted in a 
deficiency of $159,404.15 in funds available to pay the shippers 
their proceeds. 


(b) As of October 1, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds” 
in the amount of $391,750.38 and had to offset said checks, cash 
in its custodial account in the amount of $14,535.91. At that time 
respondent also had a Certificate of Deposit in the amount of 
$50,000.00 and had no deposits in transit or current proceeds 
receivable. This resulted in a deficiency of $327,214.47 in funds 
available to pay the shippers their proceeds. 


(c) As of October 29, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
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in the amount of $708,576.65, and had to offset said checks, cash 
in its custodial account amounting to $149,415.96. At that time 
respondent also had a Certificate of Deposit amounting to 
$50,000.00 and had no deposits in transit or current proceeds 
receivable. This resulted in a deficiency of $509,160.69 in funds 
available to pay the shippers their proceeds. 


(d) Said deficiencies were due, in part, to respondent’s 
failure to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of con- 
signed livestock. 


(e) Said deficiencies were also due, in part, to respondent’s 
failure to deposit in its ‘Custodial Account for Shippers’ 
Proceeds’, within the time prescribed by the regulations, an 
amount equal to the purchases of consigned livestock by Alvin 
Cummins, its vice-president and secretary-treasurer, and by its 
failure to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to its purchases of consigned livestock for its own 
account. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ent’s financial condition failed to meet the requirements of the Act 
(7 U.S.C. 204), and respondent has wilfully violated section 312(a) 
of the Act (7 U.S.C. 213(a)). 


By reason of the facts alleged in paragraph 3 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)), and sections 201.40, 201.41, 201.42 and 201.43(b) of 
the regulations (9 CFR 201.40, 201.41, 201.42 and 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and Complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 
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1. Operating as a market agency in commerce while its current 
liabilities exceed its current assets; 


2. Failing to deposit in the “‘Custodial Account for Shippers’ 
Proceeds’”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receiv2bie from the sale of consigned livestock to itself for its own 
account or from the sale to others of consigned livestock; 


3. Failing to maintain the ‘‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of Section 201.42 of 
the regulations (9 CFR 201.42); and 


4. Using funds received from the sale, in commerce, of 
livestock consigned to it for sale on a commission basis, for 
purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. 


The Order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,122) 


In re Lyte C. SHuttsand Ruryve Suutts. P&S Docket No. 4995. 
Decided November 26, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations in connection with their operations as 
a dealer under the Act in the maintenance and use of their Custodial 
Account for Shippers’ Proceeds and the keeping of accounts and records as 
found herein. Respondents are suspended as a registrant under the Act for 
seven (7) days. 


Dennis L. Strawderman, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complainant filed on August 8, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an Answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified Order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the Order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that Order con- 
sented to by the respondents be issued, except that Complainant 
has also recommended that respondents not be suspended further 
after the termination of a seven (7) day suspension period because 
respondents have demonstrated that the deficit in their 
“Custodial Account for Shippers’ Proceeds’’ has been eliminated. 


FINDINGS OF FACT 


1. (a) Lyle C. Shutts and Rurye Shutts, hereinafter referred to 
as respondents, at all times material herein were partners, doing 
business as Lewis County Auction Company, MO-150, with their 
principal place of business located at Lewistown, Missouri. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Lewis County Auction Company, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling 
livestock in commerce for their own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to buy 
and sell livestock in commerce. 


2. Respondents during the period from on or about April 12, 
1974, through on or about May 13, 1974, failed to maintain and 
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properly use their ‘‘Custodial Account for Shippers’ Proceeds” 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock in that: 


(a) As of May 6, 1974, respondents had outstanding checks 
drawn on their ‘“‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $74,435.34, and had to offset said checks, cash in said 
custodial account in the amount of $22,356.90, current proceeds 
receivable totaling $702.19 and no deposits in transit, thereby 
resulting in deficiency of $51,376.25 in funds available to pay 
shippers their proceeds; 


(b) As of May 138, 1974, respondents had outstanding 
checks drawn on their ‘Custodial Account for Shippers’ 
Proceeds”’ in the amount of $54,604.60, and had to offset said 
checks, cash in said custodial account in the amount of 
$18,474.04, and had no deposits in transit or current proceeds 
receivable, thereby resulting in a deficiency of $36,130.56 in funds 
available to pay shippers’ their proceeds; 


(c) Such deficiencies were due in part, to respondents’ 
failure to deposit in the ‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of the 
consigned livestock; and 


(d) Such deficiencies were also due in part to respondents’ 
issuance of checks drawn on their ‘Custodial Account for 
Shippers’ Proceeds”’ for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers in that they used said funds to pur- 
chase livestock. Listed in the table below are examples of this 
activity. 


No. of Purchase Payment 
Purchased From Head Price Date-1974 
Washington Livestock 50 $13,039.24 April 16 
Auction Market 
Washington, Iowa 
Shelbina Auction Co. 11 1,764.02 April 27 
Shelbina, Missouri 
Washington Livestock 14 2,220.45 April 29 
Auction Market 
Washington, Iowa 
Kirksville Community 51 2,965.68 April 29 


Sale, Inc. 
Kirksville, Missouri 
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No. of Purchase Payment 
- Head Price Date-1974 
Moberly Auction Co. 8 510.89 May 6 
Moberly, Missouri 
Washington Livestock 6 1,697.11 May 7 


Auction Market 
Washington, Iowa 


3. Respondents, during the period from on or about March 1, 
1974 through on or about May 15, 1974, in connection with their 
market agency operations, subject to the Act, failed to keep 
accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in their business in that 
respondents, during said period, failed to: 


(a) Establish and maintain a separate journal account for 
livestock purchased on a market support basis. 


(b) Establish and maintain complete bank account 
reconciliation records including a list of outstanding checks. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts alleged in paragraph 3 herein, respond- 
ents have wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondents, Lyle C. Shutts, and Rurye Shutts, individually 
or as partners, and their agents and employees, directly or 
through any corporate or other device, shall cease and desist 
from: 


1. Using funds received as proceeds from the sale of livestock, 
in commerce, on a commission basis for purposes of their own and 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 
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2. Failing to deposit in the ‘‘Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


3. Failing to otherwise maintain the ‘Custodial Account for 
Shippers’ Proceeds’”’ in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in their 
business under the Act as a market agency subject to the Act 
including but not limited to: 


(a) A separate journal of livestock purchased in support of 
the market; and 


(b) Complete bank account reconciliation records including 
a list of outstanding checks. 


Respondents are suspended as registrants under the Act for a 
period of seven (7) days. 


The Order shall become effective on the sixth day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 





(No. 16,123) 


In re Donato M. SHEPHERD. P&S Docket No. 4939. Decided 
October 31, 1974. 


Bonding requirements — failure to comply with — Sanction 


Where respondent violated the Act and regulations in failing to comply with the 
bonding requirements thereof, respondent is suspended as a registrant 
under the Act until he is in full compliance with the bonding requirements 
of the Act. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER 
DECISION AND ORDER UPON ADMISSION OF FACTS 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on April 10, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that the respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
must be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting oral hearing would 
constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision, therefore, is issued pursuant to Section 202.9(c) 
of the Rules of Practice, as amended (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Donald M. Shepherd, hereinafter referred to as respond- 
ent, is an individual whose business address is R.R. #1, Tip- 
pecanoe, Indiana 46570. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
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performance of his livestock obligations under the Act was ter- 
minated on February 6, 1974. Respondent was notified by cer- 
tified mail on or about January 16, 1974, that if he continued his 
livestock operations without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has 
engaged and continues to engage in the business of a dealer, 
buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulatigns. 


| 
CONSLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Complainant recommends that respond- 
ent be suspended as a registrant under the Act until he complies 
fully with the bonding requirements under the Act and the 
regulations. When respondent has complied with such 
requirements a supplemental order will be issued in this 
proceeding terminating the suspension. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. Respondent is suspended as a registrant under 
the Act until he complies fully with the bonding requirements 
under the Act and the regulations. When respondent has complied 
with such requirements, a supplemental order will be issued in 
this proceeding terminating this suspension. 


This order shall be effective on the sixth day after the Decision 
and Order becomes final. Copies hereof shall be served upon the 
parties. 


Pursuant to the Amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order shall become final without further proceeding 35 days 
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after service hereof UNLESS appeal is made to the Secretary by a 


party hereto within 30 days after service, as provided in sections 
202.16 and 202.18 of the Rules of Practice as amended* 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 16,124) 
In re Harry C. Harpy and Epitx G. Harpy. P&S Docket No. 


4615. In order issued November 1, 1974, by Donald A. 
Campbell, Judicial Officer. 


SUPPLEMENTAL ORDER — Terminating Suspension 


(No. 16,125) 


In re Ctayton H. Pucu. P&S Docket No. 3766. In order issued 
November 6, 1974, by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final October 31, 1974. --Ed. 
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Texas-New Mexico Potatogs, Inc. v. SOUTHWESTERN 
Potato Pre-Pak Co. PACA Docket No. 2-3294. 
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— acceptance of — Adjusted contract value — Re- 
paration 


WasHBuRN Potato Co. v. N. Cuepentk Co. PACA Docket 
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with reasonable cause — Dismissal J 


(No. 16,126) 


In re Bret’s Foops, Inc. PACA Docket No. 2-3407. Decided 
November 3, 1974. 


Agreed purchase prices — failure to make full payment promptly — wilful, 
flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and reg- 
ulations in failing to pay promptly and in full for perishable agricultural 
commodities purchased and received in commerce, respondent’s license 
under the Act is revoked. 


Gregg E. Radetsky, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on June 25, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
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the Complaint that respondent purchased, received, and accepted 
38 lots of potatoes and onions, all being perishable agricultural 
commodities in interstate commerce, from 5 sellers, but failed to 
make full payment promptly of the agreed purchase prices to the 
sellers in the amount of $31,936. 


A copy of the Complaint was served upon respondent on June 
27, 1974, which Complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the Com- 
plainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to Section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Brel’s Foods, Inc., is a Pennsylvania cor- 
poration, whose last known mail address is c/o Mrs. Lillian 
Feldman, 1533 Levick Street, Philadelphia, Pennsylvania 19149. 


2. Pursuant to the licensing provisions of the Act, license No. 
740052 was issued to respondent on July 10, 1973. This license 
was suspended automatically on May 17, 1974, pursuant to 


section 7 of the Act (7 U.S.C. 499g) when respondent failed to pay 
a reparation award issued against it in PACA Docket No. 2-3138 
(33 A.D.____). This license terminated on July 10, 1974, when 
respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
October 1972, through September 1973, respondent purchased, 
received, and accepted 38 lots of potatoes and onions, all being 
perishable agricultural commodities, in interstate commerce, from 
5 sellers, but failed to make full payment promptly of the agreed 
purchase prices totalling $31,936. 


4. Some of the sellers listed in paragraah 3 of the Complaint 
filed formal reparation complaints against respondent. As a 
result, the Judicial Officer issued reparation awards against 
respondent as set forth below: 


PACA 
Seller Docket No. Date Issued Amount 
Gloucester County 2-3138 April 12, 1974 $5,707.50 
Packing Co. (33 A.D.____) 
Woodbury, New Jersey 
Hunter Bros., Inc. ; May 10, 1974 $9,248.50 
Philadelphia, Pennsylvania (33 A.D.___) 
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PACA 
Seller Docket No. Date Issued Amount 
Roork’s Farm 2-3352 May 22, 1974 $3,380.00 
Supply, Inc. (FSA SD). 5d 
Klmer, New Jersey 
Charles M. Young 2-3147 June 24, 1974 $7,352.00 
Mayville, Michigan (33 A.D.___) 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with 
respect to the 38 transactions, as set forth in Finding of Fact no. 3 
and paragraph 3 of the Complaint, constitute wilfull, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall become final on the 35th day after service 
hereof. 

This Order shall take effect on the 11th day after this Decision 


becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,127) 


AMERICAN Fruit Distriputors v. QuaALity MELon SALEs, INc. 
PACA Docket No. 2-3312. Decided November 5, 1974. 


Contract — breach of by failure to ship — Damages — measure of for failure 
to deliver — Reparation 


Where respondent failed to deliver melons contracted for, respondent is liable 
to complainant as damages for non-delivery the difference between the 
market value of melons meeting contract requirements, $3,510.00, and the 
contract value of the undelivered melons, $2,843.10, for an amount of 
$666.90 for which reparation is awarded complainant against respondent. 


*The Decision and Order became final November 3, 1974. --Ed. 
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Frank V. Charles, Everett, Mass., for complainant. 
Rogers, Rogers and Wagner, Orlando, Fla., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $675 in connection 
with a transaction in interstate commerce involving a truckload of 
watermelons. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the issues are determined under the shortened procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20). Under this 
procedure, the verified pleadings of the parties are automatically a 
part of the evidence in the case, as is the Department’s report of 
investigation. Additional evidence was filed in the form of an 
opening statement by complainant, an answering statement by 
respondent, and a statement in reply by complainant. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph John Savioli, doing 
business as American Fruit Distributors, whose address is 296 
Haverhill Street, North Reading, Massachusetts. 


2. Respondent, Quality Melon Sales, Inc., is a corporation 
whose address is 5425 South Orange Blossom Trail, Orlando, 
Florida. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On June 18, 1973, in the course of interstate commerce, 
complainant sold to respondent 1,170 Florida watermelons, 36- 
pound average, U.S. No. 1 grade, Jubilee variety, at an agreed 
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price of $6.75 per hundredweight, delivered Everett, 
Massachusetts. 


4. The contract between the parties was negotiated by a 
broker, Scott & Allen, Everett, Massachusetts, who issued a 
standard memorandum of sale in connection with the transaction 
on June 18, 19738. 


5. No shipment was made by respondent to complainant in 
connection with the above contract. 


6. An informal complaint was filed on December 26, 1973, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent admits that it contracted to sell and ship to 
complainant a truckload of melons, as set forth in our Finding of 
Fact No. 3. Respondent denies, however, that it failed to ship 
melons to complainant, pursuant to that contract. Respondent 
takes the position that while the truckload of melons described in 
Finding of Fact No. 3 was not delivered to complainant, another 
truckload was sent to complainant by respondent in its place. 
Respondent explains that the first truckload was not delivered to 
complainant due to the fact that the driver of that truck could not 
deliver goods in Massachusetts for lack of proper papers and 
plates on the vehicle. 


As to this second load, the evidence before us indicates that on 
June 18, 1973, a shipment of 1,125 U.S. No. 1 grade Jubilee 
melons, averaging 35.9 pounds per melon, was sold to com- 
plainant by respondent at a price of $6.75 per hundredweight, 
delivered Everett, Massachusetts. This transaction was also 
negotiated between the parties by the broker, Scott & Allen, who 
issued a standard memorandum of sale in connection with this 
second transaction. As shown by the contents of the brokerage 
memorandum, this second shipment left Florida on June 17, ina 
truck, license No. 18L82 FLA. It arrived and was accepted by 
complainant, who paid respondent the agreed contract price 
therefor. According to respondent, its obligation to complainant 
for a truckload of melons was thus fulfilled. 


Both complainant and the broker submitted statements in 
evidence, to the effect that each of the truckloads represented 
separate purchases by complainant, and that the load in truck, 
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license No. 18L82 FLA. was not shipped as a replacement. There 
is nothing contained in either of the memorandums of sale issued 
by the broker that contradicts or qualifies these statements. And 
while respondent states, in its answering statement, that in sales 
between these parties an understanding existed whereby the 
inability of respondent to deliver any particular shipment sold 
through Scott & Allen could, upon prompt notice to Scott & Allen 
of such inability, be satisfied by a replacement load in satisfaction 
of respondent’s contractual liability, this statement is denied by 
the broker. 


In reviewing the evidence before us, we conclude that it is 
sufficient to establish that respondent failed to ship melons to 
complainant, in breach of the contract between the parties and in 
violation of section 2 of the Act. The general measure of damages 
for a failure to deliver is the difference between the contract price 
and the market value of the commodity, at the time and place 
where delivery should have been made under the contract. 
Uniform Commercial Code, Section 2-713; Imperial Frozen Foods 
Co., Inc. v. Blue Lake Packers, Inc.,22 A.D. 574. 


The contemplated date for delivery of these melons at contract 
destination appears to have been June 20, 1973. Evidence before 
us indicates that the market value of melons meeting contract 
requirements at that time and place would total $3,510. The 
contract value of the 1,170 melons would have totaled $2,843.10, 
or a difference of $666.90, which latter figure represents the 
damages sustained by complainant due to respondent’s failure to 
ship the melons to complainant as required by the contract 
between the parties. Accordingly, reparation in the sum of 
$666.90 should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $666.90, with interest thereon at 
the rate of 8 percent per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,128) 


B & L Propuce or Arizona, INc. v. WHOLESALE Propuce Suppty, 
Inc. PACA Docket No. 2-3150. Decided November 5, 1974. 


Contract — breach of — Damages — Reparation for balance due 


Where respondent accepted the tomatoes in issue, respondent is liable to com- 
plainant for the purchase price thereof, $9,119.20, less damages resulting 
from complainant’s breach of contract. Total damages are $4,000.80, and 
respondent has already paid complainant an amount of $4,965.10. The 
total amount of damages plus the amount already paid leaves an amount 
due and owing complainant of $153.30 for which reparation is awarded. 


Complainant’s claim for fees and expenses incurred in connection with the 
oral hearing herein were not timely filed and may not be allowed. 


Robert Martin, Nogales, Arizona, for complainant. 
A. D. Kennedy, St. Paul, Minn., for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $4,154.10 
in connection with two carloads of tomatoes shipped in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability to complainant in the total amount 
claimed. Respondent requested an oral hearing. 


An oral hearing was held at St. Paul, Minnesota, on March 26, 
1974. Respondent was represented by counsel, and complainant 
made no appearance. Four witnesses testified for the respondent. 


FINDINGS OF FACT 


1. Complainant, B & L Produce of Arizona, Inc., is a cor- 
poration, whose address is P. O. Box 388, Nogales, Arizona. 
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2. Respondent, Wholesale Produce Supply, Inc., is a cor- 
poration, whose address: is 835 S. 4th Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about March 6, 1973, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
tomatoes, at an agreed price of $9,119.20, total, f.o.b. Nogales, 
Arizona. 


4. The sale of these carloads was negotiated by Northcross 
Distributing, Nogales, Arizona, which issued a memorandum of 
sale in connection with these transactions. 


5. Two truckloads of tomatoes were loaded and shipped by 
complainant, at Nogales, Arizona, to respondent on or about 
March 6, 1973. These trucks identified as PFC 160616, com- 
plainant’s lot number 8162, and respondent’s identification 
number 033; and PFC 160506, complainant’s lot number 8163, 
and respondent’s identification number 034, arrived at 
destination, Minneapolis, Minnesota, on or about March 12, 
1973. 


6. During the afternoon of March 12, 1973, respondent ob- 
tained a Federal inspection on Truck No. PFC 160616. The results 
of this inspection, in relevant part, were as follows: 


“Inspection Certificate A54963 

Products Inspected: TOMATOES in combination lugs labeled ‘Sigma 
Brand B & L Produce of Arizona, Inc., Produce of Mexico’ and stamped to 
denote size (4x5 to 5x6 noted). Applicant states trailer contains 1580 lugs. 


Condition: Average approximately 10 % green or breaking, 20 % turning or 
pink, 50 % light red or red. Most samples 3 to 27 %, some none, average 
10 % soft. Decay from 5 to 27 %, average 10% mostly Alternaria Rot in 
early stages, many Sour Rot in advanced stages. 


Grade: Meets quality requirements but fails to grade 85% U.S. No. 1 
account of condition. 


Remarks: Inspected on basis of 85 % U.S. No. 1 quality at applicant’s 
request. Inspected during process of unloading. 


7. On the morning of March 13, 1973, respondent obtained a 
Federal inspection on Car No. PFC 160506. The results of this 
inspection in relevant part, were as follows: 

Condition Inspection Certificate No. G-426 

Products Inspected & Distinguishing Marks: TOMATOES in Com- 

bination lugs or twelve pint basket wooden flats printed, ‘Sigma Brand, 

grown in Mexico, B & L Produce of Arizona, Inc.’. Stamped to denote size 
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(6x6 and 6x7 noted). Applicant states lot contains approximately 1,080 
lugs and 360 falts. 


Condition: Lugs average approximately 5% green or breaking, 15 % 
turning or pink, 70 % light red or red. Most samples 3 to 10 %, some none, 
average 4 % damage, including 2 % serious damage by soft bruises. Most 
samples none, many from 10 to 21 %, average 6 % soft. Average 3 % decay. 
12 pint basket flats: average approximately 50 % green or breaking, 20 % 
turning or pink, 30 % light red or red. Average 1 % decay. 


Inspected during process of unloading. 


8. Respondent has paid to complainant $4,965.10 in connection 
with the transactions involved herein. 


9. Complainant’s claim for fees and expenses was not filed 
within the allowable time period. 


10. A formal complaint was received by the Department on 
August 16, 1973, which was within nine months after the cause of 
action herein accrued. 


CONCLUSIONS 


The record before us does not support respondent’s contention 
that it was authorized to sell the tomatoes in question for the 
account of the complainant. At the hearing, Mr. Northcross, the 
broker, described his efforts to effectuate an amicable resolution 
of the problems involving the shipments at issue, but neither he or 
any witness offered evidence to support a conclusion that any 
representative of complainant corporation assented to a 
modification of the original f.o.b. contracts. Since there was no 
modification of the terms of the parties’ original agreement, 
respondent is liable to complainant for the contract price of the 
two shipments in question less any provable damages. 


However, as evidenced by the Federal Inspection report (see 
findings of fact 6 and 7), and testimony presented at the hearing, 
the tomatoes involved herein did not, upon arrival at destination, 
meet contract specifications and therefore, complainant was in 
breach of its contract. 


Respondent having accepted the two vans of tomatoes is liable 
for the purchase price thereof less damage resulting from com- 
plainant’s breach of contract. Such damages are computed as the 
difference between the value of the tomatoes received and the 
value of the tomatoes had they been of the condition and quality 
contemplated in the parties original agreement. In the absence of 
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any other evidence of the value of tomatoes meeting contract 
requirements we will accept the f.o.b. price plus freight. For the 
value of the tomatoes received we will accept the proceeds of the 
resale less allowable expenses of the resale. Respondent’s 
damages, determined through documentation provided for the 
record by both parties were calculated as follows: 


Truck No. PFC 160616: 

Delivered Value $4,054.80 

Gross Sales 3,104.50 
950.30 


Plus Allowable Costs 

incurred by Respondent: 

Repack $554.40 

Dump Charges 35.00 589.40 
$1,539.70 


Truck No. PFC 160506: 

Delivered Value $6,521.60 

Gross Sales 4,684.00 
1,847.60 


Plus Allowable Costs 
incurred by Respondent: 
Repack $588.50 
Dump Charges 25.00 
613.50 
$2,461.10 


Total Damages $4,000.80 


Total Contract Price 
Car Nos. PFC 160616 
and PFC 160506 $9,119.20 


Less Allowable Damages 4,000.80 
5,118.60 
Less Payment to Complainant 4,965.10 


Balance Due Complainant $ 153.30 


Accordingly, respondent is liable to complainant for the sum of 
$153.30, which is the balance of the purchase price remaining after 
deducting the prior payment to complainant and damages caused 
by complainant’s breach. Respondent’s failure to pay this amount 
to complainant is a violation of section 2 of the act for which 
reparation shall be awarded with interest. 


In its complaint, B & L Produce of Arizona, Inc., raises an 
issue pertaining to the omission of an accounting and dump 
certificates for the tomatoes found unsalvageable by the respond- 
ent. In response, respondent provided testimony at the hearing 
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with respect to the manner in which the tomatoes were sorted, 
repacked, and otherwise disposed of. The record indicates that 
approximately one-third of the tomatoes, packed in lugs, from 
each shipment were dumped by respondent. In view of the con- 
dition of these tomatoes upon arrival, and in light of the time 
respondent worked with the produce, we find this loss not to be 
excessive. Finally, since respondent worked with these tomatoes 
on almost a daily basis for at least 12 days after their arrival, it’s 
daily disposal of the unsaleable tomatoes was not unreasonable; 
and in this instance obtaining dump certificates on a daily basis 
would be, at the least, impractical. 


No award of fees and expenses can be made to complainant 
since its claim was not filed within the time allowed by section 
47.19(d)(1) of the rules of practice. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant $153.30 with interest thereon at the rate of 
8% per annum from May 1, 1973. 


Copies of this order shall be served upon the parties. 


(No. 16,129) 


SmitH Potato Co. v. Bert P. CastitteE. PACA Docket No. 2-3425. 
Decided November 5, 1974. 


Order vacating prior order and Reopening after default 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default 
Order was issued on August 13, 1974, awarding reparation to 
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complainant against respondent. Respondent filed a motion to 
reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25(e) of the rules of practice (7 CFR 
47.25(e)). 


The order of August 13, 1974, was stayed on September 11, 
1974, pending the issuance of a future order in this proceeding, 
and a copy of the motion to reopen was later served upon the 
complainant. Complainant failed to file any comments, either 
opposed to or in support of the motion to reopen after default. 


The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances of the case, and that good reason has 
been shown why the relief requested in the motion should be 
granted. Accordingly, the order of August 13, 1974, is hereby 
vacated, and respondent’s default in the filing of the answer in 
this proceeding is set aside. In addition, this order acts to ter- 
minate the effect of the stay order issued on September 11, 1974. 
Respondent is given twenty (20) days from the date of his receipt 
of this order in which to file an answer. 


Copies of this order shall be served upon the parties. 


(No. 16,130) 


Srx L’s Pacxinc Company, Inc. v. S & S Tomato Co. PACA 
Docket No. 2-3495. Decided November 8, 1974. 


Rescission of prior order 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


James V. Wright, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
default order was issued on October 11, 1974, awarding reparation 
to complainant against respondent. In the order of October 11 
respondert was found to be an individual, whereas it now appears 
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that at the time of the transactions which form the basis of this 
complaint, respondent was in fact a partnership. 


Accordingly, and in view of the foregoing, the order of October 11, 
1974, should be and hereby is rescinded. 


Copies hereof shall be served upon the parties. 


(No. 16,131) 


JoHN LivacicH Propucr, Inc. v. Ben Gatz Co. PACA Docket 
No. 2-3117. Decided November 13, 1974. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 

John Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
Morris L. Selanger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 13, 1974, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on August 19, 1974. Respondent, on September 
10, 1974, filed a petition for reconsideration of the order of August 
13, 1974. Thereafter, on September 11, 1974, an order was issued 
staying the order of August 13, 1974, pending the issuance of a 
further order in this case. 


Respondent, in its petition, takes exception to the conclusion in 
our order of August 13, 1974, that the transaction in question was 
one for price arrival. Respondent, alleges that the evidence 
presented, and in particular the wire sent by respondent on April 
14, 1973, indicates that the contract was not one for price arrival. 
The wire, in relevant part, reads as follows, ‘‘This is to further re- 
confirm all strawberries from you to Ben Gatz Company or any of 
our receivers open and or price adjusted or consigned on or after 
arrival—no f.o.b.’’. 
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We have reconsidered our order of August 13, and find 
respondent’s contention to be without merit. The wire, we have 
quoted, did not contain the agreement of the parties, but was sent 
after that agreement had already been reached. The wire is 
thoroughly inconsistent and indefinite in describing the terms of 
the sale. The only definite and unambiguous statement in the 
quoted portion of the wire is that the transaction was not f.o.b. 
The wire, therefore, does not show that the agreement was not one 
for price arrival. 


We now turn to respondent’s remaining evidence. In Statement 
four of its answer, respondent states that the strawberries were 
shipped on a price arrival basis. Respondent supports this 
position throughout the remainder of its answer. Nowhere in its 
evidence does it indicate that the transaction was not one for price 
arrival. In our opinion, the order of August 13, 1974, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is dismissed without prior service upon 
complainant. 


The order of August 13, 1974, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,132) 


MutTuaL VEGETABLE SALES v. HARSHFIELD Bros., Inc. PACA 
Docket No. 2-3274. Decided November 13, 1974. 


Lettuce — Good delivery standards — failure to meet — Rejection with 
reasonable cause — Dismissal 


Where the lettuce in issue failed to meet good delivery standards, respondent’s 
rejection thereof was with reasonable cause and the complaint is dismissed. 


John Catlin, Newport Beach, Cal., for complainant. 
Edward F. Seilier, Louisville, Ky., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,052, for failure 
to make payment for a carload of lettuce purchased in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements, but did not do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation 
whose address is Post Office Box 1996, Salinas, California. 


2. Respondent, Harshfield Bros., Inc., is a corporation whose 
address is 312 N. First Street, Louisville, Kentucky. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about October 1, 1973, in the course of interstate 
commerce, complainant by oral contract sold and shipped to 
respondent, f.o.b., from Salinas, California, a carload of lettuce 
consisting of 1,140 cartons at $1.50 per carton plus cooling, for a 
total of $2,052. 


4. On the evening of October 10, or early morning hours of 
October 11, 1973, the lettuce arrived at destination in Louisville, 
Kentucky, and was federally inspected in the afternoon of October 
11. The inspection read in relevant part as follows: 


Condition: Heads or portion of heads not affected by condition factors are 
fresh and crisp. Wrapper Leaves: No decay. Head Leaves: 
Average 4% damaged by bruised and discoloration. Decay 
ranges from 2 to 6 heads per carton, average 15 % Bacterial Soft 
Rot, mostly in early, some advanced states. 
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5. Complainant was notified on October 11, that respondent 
was rejecting the lettuce because of its excessive decay. Com- 
plainant then notified respondent by telegram, that it was not 
accepting the rejection, and that it would sell the lettuce for 
respondent’s account, and hold it liable for the full invoice price. 


6. The lettuce was subsequently abandoned to the carrier, and 
respondent has since failed to make payment therefor to com- 
plainant. 


7. The formal complaint was filed February 19, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the total contract price of $2,052 
for a shipment of 1,140 cartons of lettuce sold to respondent. 
Respondent alleges, that the shipment failed to meet the good 
delivery standards for lettuce as set forth in section 46.44 of the 
applicable regulations, because the lettuce was abnormally 
deteriorated at destination.' The Federal Inspection Report, 
submitted by respondent, shows the goods did not meet good 
delivery standards. Respondent therefore contends that its 


rejection of the lettuce was proper and no money is due on the 
shipment. 


Complainant does not deny that the goods were abnormally 
deteriorated upon arrival, but alleges that under normal delivery 
time by rail, the shipment should have reached respondent on 
October 8, 1973. It contends therefore that because of abnormal 
transportation, Section 46.44 does not apply and respondent is 
liable for the purchase price. 


1. .. . Section 46.44 of the regulations (7 CFR 46.44) provides, 


“Unless otherwise agreed to between the contracting parties, ‘good 
delivery’ in connection with f.o.b. contracts of purchase and sale means 
that the commodity meets the requirements of the contract at time of 
loading or sale and, if the shipment is handled under normal transportation 
service and conditions, will meet the following additional requirements on 
delivery at the contract destination. 

(a) Lettuce (1) 

(2) If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain a maximum of 
15 %, by count, of the heads in any lot which are damaged by condition 
defects, including therein not more than 9 % serious damage of which not 
more than 5 % may be decay affecting any portion of the head exclusive of 
wrapping leaves... .” 
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Respondent disagrees and contends that the car made normal 
transit time. In support of its allegations, respondent has in- 
troduced documents showing the shipping and arrival dates of 
prior shipments from Salinas, California, to Louisville, Kentucky. 
These documents indicate that the length of time the shipment in 
question was in transit was approximately the same and in some 
instances was less than the transit time of prior transactions by 
respondent. Complainant, on the other hand, did not introduce 
evidence to support its statement that there was undue delay in 
transit. 


We are unable to find from the evidence submitted that the 
transportation time was abnormal. Under the circumstances, the 
good delivery standards for lettuce are applicable. Because the 
lettuce did not meet good delivery standards, respondent’s 
rejection was proper, and respondent is not liable to complainant 
for any of the purchase price. Accordingly, the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,133) 


J. A. Woop Company v. JoE Betson. PACA Docket No. 2-3285. 
Decided November 15, 1974. 


Contract price — failure to pay in full — Allegation of damages for breach of 
contract — Burden of proof — Failure to sustain — Reparation 


Where respondent failed to sustain its burden of proof as to a breach of contract 
by complainant, respondent is liable to complainant for the contract price 
of the potatoes in issue, $2,975.00, less the amount of $2,125.00 already 
paid complainant by respondent thereon, for a balance due and owing 
complainant in the amount of $850.00 for which reparation is awarded. 


John R. Catlin, Newport Beach, Cal., for complainant. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of $850 
in connection with a transaction in interstate commerce involving 
a carload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the issues are determined under the 
shortened procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20). Under this procedure, the verified 
pleadings of the parties are automatically a part of the evidence in 
the case, as is the Department’s report of investigation. In ad- 
dition, complainant has filed an opening statement and respond- 
ent has filed an answering statement as evidence. Each party also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about June 25, 1973, in the course of interstate 
commerce, complainant sold to respondent 850 100-pounds sacks 
of Copperhead Norgold potatoes, U.S. No. 1 grade, Size B, at an 
agreed price of $3.50 per sack, or a total contract price of $2,975, 
f.o.b. Tolleson, Arizona. 


4. On June 25, 1973, and pursuant to the contract set forth 
above, respondent shipped 850 100-pound sacks of Copperhead 
Norgold potatoes from Tolleson, Arizona, in car SPFE 450594, to 
complainant in Chicago, Illinois. This shipment had been cer- 
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tified, after a Federal-State inspection made at Tolleson on June 
25, as being U.S. No. 1, Size B. 


5. Upon arrival of car SPFE 450594 in Chicago, the potatoes 
contained therein were accepted without complaint by respond- 
ent. 


6. Respondent has paid complainant $2,125 in connection with 
this transaction. 


7. The formal complaint was filed on January 14, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits the purchase, receipt and acceptance of the 
potatoes contained in car SPFE 450594. Respondent contends, 
however, that his liability for the f.o.b. purchase price of this 
shipment, $2,975, is reduced by damages of $850 suffered by him 
as a result of complainant’s failure to ship a second carload of 
potatoes purchased by respondent on the same date — June 25 — 
as the potatoes in car SPFE 450594. Complainant, for its part, 
denies respondent’s allegations of breach or damages, on the 


ground that complainant had made no sale of potatoes to 
respondent on June 25 other than those contained in car SPFE 
450594. 


As the moving party alleging the purchase of a second carload 
of potatoes from complainant on June 25, 1973, the burden of 
proving such allegation, by a propondence of the evidence, rests 
upon respondent. In this connection, respondent Joe Belson, in 
his answering statement, states that in June 1973 he personally 
negotiated the purchase of two carloads of potatoes from com- 
plainant through its (complainant’s) sales manager, Charles W. 
Gibson, of which only one — SPFE 450594 — was shipped. 
Gibson, in a letter dated October 4, 1973, addressed to com- 
plainant’s representative in this case and contained in evidence as 
Exhibit No. 5 to the report of investigation, in effect denies 
respondent’s assertion. In this letter Gibson states, in relevant 
part: ‘““This car was the last potatoes promised to Mr. Belson. 
This fulfilled my 6-car promise to Mr. Belson and I did not owe 
Mr. Belson another car of potatoes...’”’ The six carloads of 
potatoes to which Gibson refers are identified in Exhibit A to 
respondent’s answer as being SPFE 457192, SPFE 451472, SPFE 
451024, UPFE 452589, UPFE 451967,.and the car involved 
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herein, SPFE 450594, all shipped by complainant to respondent 
between June 18 and June 25, 1973. (This exhibit to which we 
refer is a telegram dated July 3, 1973, sent to respondent by 
complainant in response to the former’s inquiry concerning 
shipments made between the parties during this period.) 


In reviewing the evidence before us, we are of the opinion that 
respondent has failed to sustain his burden of proving that any 
sale of potatoes, other than the six shipments enumerated above, 
were made to respondent by complainant. Since it appears that 
complainant has made shipment in accordance with those sales, it 
follows that no breach of contract by complainant has been 
established by respondent. 


The total f.o.b. contract price of the potatoes in car SPFE 
450594 is $2,975. Respondent has paid complainant $2,125 of this 
amount, leaving a balance due and owing of $850. Respondent’s 
failure to pay this balance is in breach of contract and in violation 
of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $850, with interest thereon at the 
rate of 8 % per anum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,134) 


Eapy & AssociaTES v. STAUNTON FRuIT & Propuce Company, INc. 
PACA Docket No. 2-3275. Decided November 19, 1974. 


F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Rejection — timely and with reasonable cause — Dismissal 


Where complainant breached the contract and the lettuce in issue failed to meet 
good delivery standards at destination, respondent’s rejection thereof was 
with reasonable cause and the complaint is dismissed. 


John R. Catlin, Newport Beach, Cal., for complainant. 
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B. C. Goodloe, Staunton, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,999.20 in 
connection with a transaction involving a carload of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
automatically a part of the evidence in the case, as is the 
Department’s report of investigation. Complainant and respond- 
ent, respectively, were given the opportunity of submitting 
additional evidence by means of an opening and an answering 
statement but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


i. Complainant is a partnership composed of James M. 
Benson, Robert L. Bergen, Wesley H. Mathews, Robert R. 
Graham, Robert R. Kressin, Joseph T. Eady, John C. Monday, 
Frank Pavel, Louis B. Vogt, Joseph T. Eady Co., and Clyde S. 
Rights, doing business as Eady & Associates, whose address is P. 
O. Box 298, El Centro, California. 


2. Respondent, Staunton Fruit & Produce Company, Inc., is a 
corporation whose address is P. O. Box 491, Staunton, Virginia. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. . 


3. On September 6, 1973, in the course of interstate commerce, 
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complainant sold to respondent 532 cartons of California lettuce, 
Eady brand, 2-dozen sizc, at a total contract price of $1,499.60, 
f.o.b. shipping point in the State of California. 


"4. The contract between the parties was negotigated by a 
broker, Allied Distributing Co., Phoenix, Arizona, which issued a 
confirmation of purchase on September 6, 1973. 


5. On September 6, 1973, and pursuant to the contract set 
forth in Finding of Fact No. 3, complainant shipped from Santa 
Maria, California, to respondent at Staunton, Virginia, 532 
cartons of California lettuce, Eady brand, 2-dozen size, in car 
SPFE 460063. Also included in this car were 532 cartons of 
California lettuce, Eady brand, 2-dozen size, which had been sold 
to Connor Produce Co., Lynchburg, Virginia, on September 6, 
1973, by the broker, Allied Distributing Co. 


6. Car SPFE 460063 arrived at Staunton, Virginia, at 11 p.m. 
on Thursday, September 13, 1973. The car was placed on team 
track, accessible for inspection and unloading, at 12 noon on 
Friday, September 14. A Federal inspection, restricted to the 
product and lading in the upper 2 layers of the load, was made at 4 
p.m. on September 14, upon the application of respondent. The 
results of that inspection, in relevant part, are as follows: 


“Temperature of Product: At doorways: 39°F. bottom; 38°F. top. 


“Condition: . . . Wrapper leaves: Green color. No decay. Head leaves: 
Average 2 % damage by Tipburn. Average 3 % reddish brown discoloration 
following bruising. Decay ranges from 1 to 3 head per carton. Average 
10 % Bacterial Soft Rot, early to advanced, mostly early stage. 


“Grade: Meets quality requirements but fails to grade U.S. No. 1, 96 % 
Hard or Firm only account condition.” 


7. At approximately mid-morning on September 15, 1973, the 
shipment was rejected by respondent. The rejection was ac- 
complished by respondent within 24 hours after the car had been 
placed on team track by the carrier and was accessible for in- 
spection. 


8. The formal complaint was filed on February 19, 1974, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The first issue presented is whether respondent’s rejection of 
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the lettuce involved herein was timely made. The Department’s 
regulations, 7 CFR 46.2(bb)(1), require that a rejection be made 
within a reasonable time. ‘“‘Reasonable time’”’ is defined in the 
regulations applicable to these circumstances as meaning “.. . 
[N ] ot to exceed 24 hours after notice of arrival and the car has 
been placed in a location where the produce is made accessible for 
inspection . . .”” 7 CFR 46.2(cc)(2). 


The undisputed evidence before us clearly shows that car SPFE 
460063 was placed on team track in Staunton and was accessible 
for inspection at 12 noon on Friday, September 14, 1973. The 
undisputed evidence before us also clearly shows that respond- 
ent’s rejection of the shipment was communicated to complainant 
before 12 noon on Saturday, September 15, or within 24 hours 
after the placement of the car at respondent’s place of business. 
This being the case, we conclude that respondent’s rejection of the 
lettuce was within a reasonable time, as required by the Depart- 
ment’s regulations. 


The next question is whether respondent had reasonable cause 
for its rejection. According to respondent, the lettuce was rejected 
due to its poor condition on arrival in Staunton. It appears that 
respondent, in effect, is claiming that the lettuce failed to meet 


the good delivery standards for lettuce, in breach of the warranty 
of suitable condition attending this f.o.b. sale. 


The warranty upon which respondent relies is set forth in the 
Department’s regulations, in relevant part as follows: 


‘““F.o.b.’... means that the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transportation at 
shipping point, in suitable shipping condition . . . and that the buyer 
assumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed .. .”” (7 CFR 46.43(i)). 


‘“* ‘Suitable shipping condition’, in relation to direct shipments means that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties. If a good delivery standard for a commodity is 
set forth in § 46.44, and that commodity at contract destination contains 
deterioration in excess of any tolerance provided therein, it will be con- 
sidered abnormally deteriorated . . .”” (7 CFR 46.43(j)). 


It appears that the goods involved herein were handled under 
normal transportation service and conditions. Accordingly, we 
conclude that the warranty of suitable shipping condition is 
applicable to this f.o.b. sale. Since the commodity involved herein 
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is lettuce, it is also subject to the good delivery standards for 
lettuce, which are set forth in the Department’s regulations, 
§ 46.44(a)(2), in relevant part as follows: 


“If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent, 
by count, of the heads in any lot which are damaged by condition defects, 
including therein not more than 9 percent serious damage of which not 
more than 5 percent may be decay affecting any portion of the head ex- 
clusive of wrapping leaves .. .’”’ (7 CFR 46.44(a)(2)). 


The lettuce involved herein was not sold by complainant with a 
specific warranty, either as to U.S. grade or percentage of con- 
dition defects. Accordingly, to have accomplished good delivery, 
the lettuce at destination was limited to a total of 15 % condition 
defects. While the Federal inspection of this lettuce in Staunton, 
Virginia, on September 14 revealed a total of 15% condition 
defects, it also listed an average of 10% decay consisting of 
Bacterial Soft Rot in the head leaves. This exceeds the tolerance 
allowed by the good delivery standards, supra. Accordingly, we 
conclude that the evidence is sufficient to establish that the 
lettuce was abnormally deteriorated on arrival in Staunton, in 
breach of the warranty of suitable shipping condition. This being 
so, respondent’s rejection of the shipment was not without 
reasonable cause, and was not in violation of § 2 of the Act. In the 
absence of a finding that § 2 was violated by respondent, no cause 
of action has been stated by complainant, and the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,135) 


Paramount Growers, Inc. v. THE AusTER Company, Inc. PACA 
Docket No. 2-3086. Decided November 19, 1974. 


Acceptance — after breach of contract — Delay in transit — constituting 
breach of contract — Deductions and allowances — allowance for irregular 
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size — Resale — prompt and proper — Damages — measure of — Reparation 
for balance due 


Where respondent accepted the tangerines in issue after complainant breached 
the contract, it is entitled to damages in the amount of $2,215.30 plus 
reimbursement for overtime labor totaling $88.96 and expenses incurred in 
resale totalling $184.55, for a total amount in damages of $2,488.81. De- 
ducting the total damages from the purchase price less the $600.00-allow- 
ance for irregular size, leaves a balance due complainant of $510.74 for 
which reparation is awarded complainant against respondent. 


The counterclaim has been considered in computing damages and is dis- 
missed. 


Complainant pro se. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
sought reparation against respondent in the amount of $3,599.55 
for failure to make payment for a truckload of tangerines pur- 
chased in interstate commerce. Complainant subsequently 
amended its complaint to the amount of $2,999.55. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint and amended formal complaint were served upon 
respondent, which filed answers thereto denying liability to 
complainant. Respondent also filed a counterclaim against 
complainant in the amount of $543.96, which was subsequently 
amended to $1,143.96, to which complainant filed a reply. Since 
the amount claimed as damages in the amended complaint or 
counterclaim does not exceed $3,000, the shortened procedure 
provided in the rules of practice (7 CFR 47.20) is applicable. 


Pursuant to this procedure, the parties were given an op- 
portunity to submit additional evidence in support of their 
respective positions by means of verified statements. Com- 
plainant did not file an opening statement. Respondent filed an 
answering statement. Complainant filed a statement in reply. 
Neither party submitted a brief. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 1639 
Cite as 33 A.D. 1637 


FINDING OF FACTS 


1. Complainant, Paramount Growers, Inc., is a corporation 
whose address is 215 South Browning Road, McFarland, 
California. At the time of the transaction involved herein, 
complainant was licensed under the Act. 


2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about January 31, 1973, in the course of interstate 
commerce, respondent, by oral contract, agreed to purchase from 
complainant a truckload of minneolas tangerines consisting of 
1,367 cartons of the following sizes; 3 medium at $2.25, 491 large 
at $2.25, and 873 mammoth at $2.85, totalling $3,599.55, f.o.b. 
shipping point. 


4. On February 1, 1973, while in transit, the truckload was 
stopped and examined at the California border by a California 
government agency which discovered that the goods were im- 
properly marked as to size. Consequently the cartons were 
remarked irregular, and the shipment continued in transit. 


5. On Saturday, February 3, 1973, the tangerines arrived at 
destination in Chicago, Illinois, and were accepted by respondent. 
On February 5, 1973, the goods were Federally inspected. The 
inspection report read in relevant part as follows: Condition: 
“Generally firm. Damage by skin breakdown ranges in most 
samples from 2 to 12 %,in many none, average 4%. Decay ranges 
in most samples from 2 to 6% in some 12 to 16% and in some 
none, average 4% Blue Mold Rot, in all stages, mostly ad- 
vanced.”’ 


6. On February 5, respondent notified complainant of the 
condition of the tangerines, and has since failed to make payment 
for them. 


7. The formal amended complaint was filed on September 26, 
1973, which was within nine months after the cause of action 
herein accrued. 


CONCLUSIONS 


Complainant seeks reparation from respondent, in the amount 
of $2,999.55 for a truckload of tangerines purchased and accepted 
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by respondent. Complainant admits that the tangerines were 
irregular in size, and therefore not the size contracted for, but 
alleges that respondent is liable for the entire purchase price of 
$3,599.55, less an allowance of $600, leaving an unpaid balance of 
$2,999.55. 


Respondent admits accepting the tangerines with knowledge of 
their irregular size, but contends, that because of their irregular 
size, excessive decay and delay in transit, it was only able to sell 
the tangerines for $2,191.70. Respondent claims that the 
tangerines should have sold for $6,246.25 and therefore a loss 
resulted of $4,054.55. It further alleges that after subtracting the 
adjusted invoice price and reimbursing respondent for a labor cost . 
for unloading of $88.96, complainant would be liable to respond- 
ent for a loss of profit of $1,143.96. 


The first question for our consideration is whether the 
tangerines made good delivery as to condition. In view of the 
tolerance for tangerines as provided in 7 CFR 51.1777, we find the 
tangerines involved herein made good delivery. Therefore the 
decay would be insufficient to show breach of contract. 


We next consider the effect of the delay in transit on the con- 
tract. The evidence shows that the shipment was expected to 
arrive on Thursday, February 1, for Friday’s market. Instead it 
arrived Saturday, February 3, for Monday’s market. The delay, 
due to improper labeling, was caused by the shipper and is suf- 
ficient to constitute a breach of contract. Respondent, however, 
has introduced no evidence of any damages caused by the one day 
delay. The Market News Report does not quote California min- 
neolas for February 2, or February 5, 1973; however, it appears 
that the prices of tangerines quoted in the Market News Report on 
February 5, were substantially the same as those of February 2. 
Respondent has therefore failed to show any damages resulting 
from the one day delay in transit. 


We will next examine the effect which the irregular size had on 
the contract. The terms of the contract indicate a specified size for 
the tangerines, that of mammoth, large and medium. 
Regulations, issued by the State of California, use the terms 
mammoth, large and medium to denote particular sizes for 
tangerines. A marking of irreguiar on these cartons by the 
California officials, therefore, shows that the contract terms have 
not been met. Such a breach of contract terms is material because 
the stamping of the cartons as irregular is likely to have an ad- 
verse affect on their subsequent saleability. Since complainant 
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therefore has breached the contract as to size, respondent is 
entitled to any damages resulting from such breach. 


Having accepted the tangerines, and proven a breach, respond- 
ent is liable to complainant for the purchase price less damages 
sustained as a result of a breach of contract by complainant. The 
burden is on respondent to prove the extent of damages resulting 
from the breach. 


The measure of damages for a breach of contract for accepted 
goods is the difference at the time and place of acceptance between 
the value of the goods accepted and the value they would have had 
if they had been as warranted. In fixing the value of the goods 
accepted, the gross proceeds obtained in resale may be used if the 
resale is prompt and proper. As a means of establishing the value 
of goods meeting contract requirements, respondent introduced 
statements by officers of the respondent corporation that the 
value of the tangerines had they met contract requirements would 
have been $6,246.25. However, it is not stated how respondent 
arrived at this figure and such value is otherwise unsupported. 
Therefore, in the absence of other sufficient evidence of the value, 
we will accept the f.o.b. price plus freight. Ebia Produce Company 
v. Riojas Produce, 22 A.D. 1390 (1963). 


The resale, occurring within two days after inspection, was 
prompt and therefore the price received of $2,384.25 can be taken 
as reflecting the value of the goods received by respondent. The 
delivered cost of the tangerines consists of the f.o.b. price or 
$3,599.55 plus freight in the amount of $1,000 or a total of 
$4,599.55. The difference between these values or $2,215.30 
represents respondent’s damages. In addition, respondent has 
introduced evidence by the trucker that complainant promised to 
pay Saturday’s overtime labor for unloading the shipment. Since 
respondent has paid this amount, he is entitled to a reim- 
bursement for overtime labor totalling $88.96. Respondent is also 
entitled to a reimbursement for certain expenses incurred in the 
resale of the produce. These expenses include a facility charge and 
auction fees totalling $184.55. Consequently respondent’s total 
damages are $2,488.81. 


The total purchase price of the shipment after the $600 
allowance granted by complainant is $2,999.55. Deducting 
respondent’s damages of $2,488.81 leaves a balance due of 
$510.74. The failure of respondent to pay complainant this 
amount is a violation of section 2 of the Act. Reparation should be 
awarded to complainant in such amount with interest. Respond- 
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ent’s counterclaim, has been taken into account in the above 
computation of damages and therefore should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $510.74, with interest thereon 
at the rate of 8 % per annum from March 1, 1973, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,136) 


Trexas-NeEw Mexico Potatogs, Inc. v. SOUTHWESTERN POTATO 
Pre-Pax Co. PACA Docket No. 2-3294. Decided November 
19, 1974. 


Contract — breach of — Failure to reject goods and to claim damages for 
breach of contract — New contract — acceptance of — Adjusted contract 
value — Reparation 


Where respondent failed to reject the five shipments of potatoes in issue and 
claim damages for breach of contract, and chose to request a new contract, 
accepted by complainant, and respondent accepted the potatoes on the 
basis of the new agreement, respondent is liable to complainant for the 
adjusted invoice price thereof in the amount of $18,683.00 for which repara- 
tion is awarded. An additional amount of $735.27 for fees and expenses 
incurred in connection with the oral hearing herein is also awarded com- 
plainant against respondent. 


John Shepherd, Seminole, Texas, for complainant. 
Bernard S. Stolbun, Houston, Texas, for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). A timely complaint was filed in which complainant seeks 
a reparation award agdinst respondent in the amount of 
$14,373.35 in connection with five truckloads of potatoes shipped 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability to complainant. Respondent requested 
an oral hearing. Both parties filed briefs. 


An oral hearing was held at Houston, Texas on June 25, 1974. 
Both parties were represented by counsel. At the oral hearing, 
two witnesses testified for the complainant and three witnesses 
testified for respondent. 


FINDINGS OF FACT 
1. Complainant, Texas-New Mexico Potatoes, Inc., is a cor- 
poration whose address is Box 1216, Hobbs, New Mexico. 


2. Respondent, Southwestern Potato Pre-Pak Co., is a cor- 
poration whose address is 3105 Produce Row, Houston, Texas. At 


the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. On or about July 23, 1973, in the course of interstate 
commerce, complainant sold to respondent five truckloads of 
potatoes consisting of a total of 2,380 one hundred pound sacks, 
at an agreed price of $8.65 per hundredweight, delivered. 


4. The sale of these potatoes was negotiated by Golman- 
Hayden Co., Inc., brokers, of Dallas, Texas, who issued 
memoranda of sale in connection with each truckload. 


5. Between July 24 and 26, 1973, complainant shipped the five 
truckloads of potatoes to respondent in Houston, Texas. Upon 
receipt of these potatoes, respondent protested to the broker as to 
their condition and agreed to accept them after receiving an 
allowance of $.80 per hundredweight plus protection for any loss 
incurred in regrading. The potatoes in question here were not 
Federally inspected upon arrival in Houston. 


6. Respondent claims that all of the potatoes involved herein 
were unsalable and had to be dumped. Complainant has received 
no payment in connection with the transactions involved herein. 
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7. Both complainant and respondent have filed timely claims 
for reasonable fees and expenses incurred in connection with the 
oral hearing in this matter. 


8. A formal complaint was received by the Department on 
February 19, 1974, which was within nine months after the causes 
of action herein accrued. 


CONCLUSIONS 


The record fails to support respondent’s contention that it 
never obtained title to the potatoes involved herein, or that the 
parties original contract was modified to allow it to eventually 
dump the five truckloads of potatoes while remaining free from 
the resulting losses. On the contrary, the evidence presented 
shows that respondent, in face, accepted the five truckloads of 
potatoes subject to the terms of the revised agreement negotiated 
by the parties. 


Between July 24 and July 26, 1973, complainant shipped to 
respondent the five truckloads of potatoes contracted for on or 
about July 23. Respondent’s witness, Mr. Cortez testified that 
upon the arrival of the first truckload, he personally inspected a 


sample of the potatoes and found them to be, in his opinion, below 
the condition level contracted for. Mr. Cortez further testified 
that he then contacted Mr. Hayden, the broker, explained the 
condition of the potatoes, and subsequently negotiated an $.80 
allowance per 100 pound sack for ‘‘pack-out’’. It was also agreed, 
as substantiated by the testimony of Mr. Hayden, and com- 
plainant’s sales manager, Mr. Neal, that the respondent would be 
protected from any loss incurred during the ‘“‘pack-out’’. The same 
procedure was followed for each of the four succeeding truckloads. 
Respondent repacked all of the potatoes into its own packages, 
and in the process incurred a loss amounting to 549 one hundred 
pound sacks. Subsequently, respondent claimed that none of the 
potatoes were salable, and that all the shipments had to be 
dumped. None of the truckloads involved herein were Federally 
inspected. 


Respondent has failed to prove his contention that the parties 
modified agreement contemplated protecting him from any and all 
losses incurred in the handling of these ptoatoes. On the contrary, 
respondent had ample opportunity to reject each shipment or in 
the alternative, accept them and claim damages for breach of 
contract. Respondent, however, chose to request a new contract, 
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granting it an $.80 per sack reduction in price and protecting it 
from losses incurred in the repacking of the potatoes. Com- 
plainant accepted this new agreement and respondent accepted 
each of the five truckloads subject its terms. Having thus ac- 
cepted the potatoes, respondent is liable for their adjusted con- 
tract value less any losses incurred in regrading. 


The above determination is further supported by the fact that 
although dump certificates allegedly covering the entire five 
shipments were issued on August 1 and August 3, 1973; respond- 
ent wrote to the broker on August 6, 1973, stating that the total 
loss in connection with the five shipments was 549 sacks and 
further stating it would not assess any bagging charges, dump 
certificates or any of the labor costs “‘. . . since we feel the shipper 
sustained ample loss.”’ (Exhibit 25 to the complaint.). This 
provides a strong indication that respondent’s understanding of 
the parties’ revised agreement was that it would be liable for the 
total modified contract price less only the ‘“‘pack-out’’ loss. 


Shipping documents provided by the complainant as exhibits to 
its complaint indicate that the five truckloads involved herein 
consisted of a total of 2,380 one hundred pound sacks of potatoes 
having a combined invoice value, as adjusted, of $18,683.00. 
From this amount, the value of the potatoes lost in repacking, 
(549 one hundred pound sacks, per complainant exhibit No. 25), 
or $4,309.65 must be deducted. The remaining balance of 
$14,373.35 is the amount due complainant in connection with the 
five transactions involved herein. Respondent’s failure to pay this 
amount to complainant is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Complainant has filed a claim for fees and expenses incurred in 
connection with the oral hearing. Respondent, although given the 
opportunity, filed no objections to these claims. The total amount 
of such fees and expenses claimed by complainant is $735.27. We 
conclude that such fees and expenses are reasonable within the 
meaning of the Act, and that complainant is, pursuant to section 
7(a) of the Act (7 U.S.C. 499g(a)), entitled to an additional award 
against respondent in the amount of $735.27. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $14,334.10, with interest thereon 
at the rate of 8 percent per annum from September 1, 1973, until 
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paid, plus fees and expenses in the amount of $735.27, with in- 
terest thereon at the rate of 8 percent per annum from the date of 
this order, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,137) 


WasuHBURN Potato Co. v. N. CHEepenrkK Co. PACA Docket No. 
2-3397. Decided November 19, 1974. 


Potatoes — Maine processing grade contention — Burden of proof — failure 
to sustain — Commercial grade requirements — failure to meet — Rejection 
with reasonable cause — Dismissal 


Where complainant failed to sustain its burden of proof that respondent agreed 
to purchase Maine processing grade potatoes, and where respondent agreed 
to purchase commercial grade potatoes and the potatoes shipped by com- 
plainant and rejected by respondent failed to meet commercial grade re- 
quirements, respondent’s rejection thereof was not without reasonable 
cause. The complaint is, therefore, dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $360 in connection 


with a transaction in interstate commerce involving a truckload of 


potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the sworn pleadings of the parties are 
automatically a part of the evidence in the case, as is the 
Department’s report of investigation. Complainant and respond- 
ent were given the opportunity of filing additional evidence by 
means of an opening and an answering statement, respectively, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Washburn Potato Co., is a corporation whose 
address is P. O. Box 158, Washburn, Maine. 


2. Respondent is a corporation, E. M. Deckman & Sons, 
trading as Deckman-Wilson Co., and also trading as N. Chepenik 
Co., whose address is P. O. Box 1072, Jacksonville, Florida. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On February 13, 1974, in the course of interstate commerce, 
negotiations were conducted between the parties relative to the 
shipping by complainant of a truckload of potatoes to respondent. 
Subsequent to such negotiations, on February 14, 1974, com- 
plainant shipped 800 50-pound sacks of potatoes by truck from 
Washburn, Maine, to respondent at Jacksonville, Florida. This 
truckload of potatoes had been certified, after a Federal-State 
inspection made at shipping point on February 14, 1974, as Maine 
Processing Grade, 2 inches minimum. 


4. The shipment arrived at contract destination, Jacksonville, 
Florida, on February 18, 1974. Federal inspection of the load, for 
condition only, was made at Jacksonville at 9:15 a.m. on that 
same day, upon the application of respondent. As a result of that 
inspection, the load of potatoes was certified, as to condition, as 
having ‘‘From 10 to 18%, average 14 %, serious damage by dry 
type Fusarium Tuber Rot affecting from 10 to 75 % of the tubers. 
Less than one half of 1% soft rot.” 


5. Subsequent to its receipt of the inspection results set forth 
above, respondent rejected the load of potatoes to complainant. 


6. The formal complaint was filed on May 24, 1974, which was 
within 9 months after the alleged cause of action herein accrued. 
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CONCLUSIONS 


The parties agree that on February 13, 1974, they engaged in 
negotiations relating to the purchase by respondent of a truckload 
of potatoes from complainant. The parties disagree, however, as 
to the results of these negotiations. Complainant takes the 
position that it agreed to sell, and respondent agreed to buy, one 
truckload of potatoes, Maine Processing Grade, delivered 
Jacksonville, Florida. Respondent takes issue with complainant, 
alleging that the sale was for one truckload of potatoes, U.S. 
Commercial grade, delivered Jacksonville, Florida. 


The position of complainant in the matter is supported by the 
sworn statement of George Robert Umphrey, who represented 
complainant in the negotiations of February 13. Respondent’s 
position on the issue received support from the sworn statement 
of its president, March Wilson, who represented respondent in 
these negotiations. Complainant points to the contents of its 
invoice rendered to respondent as proof that a sale of Maine 
Processing Grade potatoes was agreed to. However, the invoice 
does little to sustain complainant’s point: it simply refers to 
‘Processing Grade, 2-inch min.’’. By way of rebuttal, respondent 
submitted a copy of its office records, which reflected the pur- 
chase on February 13, 1974, of Commercial Grade potatoes from 
complainant. 


As the moving party, complainant has the burden of proving, 
by preponderance of the evidence, that respondent agreed to 
purchase a truckload of Maine Processing Grade potatoes. We are 
of the opinion that complainant has failed to sustain that burden, 
and it is so concluded. 


Since respondent alleged that it purchased U.S. Commercial 
grade potatoes from complainant on a delivered basis, the 
question arises as to whether the potatoes shipped by com- 
plainant and rejected by respondent on February 18, 1974, met 
the requirements of this grade at that time and place. The answer 
is in the negative. Based on the results of the Federal inspection 
secured by respondent on February 18 (Finding of Fact No. 4), 
this shipment failed to make U.S. Commercial grade, in that it 
had more than twice the tolerance allowed for external serious 
damage for this grade. See U.S. Standards for Potatoes, 7 CFR 
51.1542 and 51.1546(a)(3). 


In view of the foregoing, we conclude that respondent’s 
rejection of these potatoes was not without reasonable cause, and 
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was not in violation of section 2 of the Act. Accordingly, we find 
that complainant has failed to state a cause of action as to 
respondent, and conclude that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,138) 


K.APLAN’S FRuIT AND Propuce Co., Inc. v. MicHAEt J. NAvILio, 
Inc. PACA Docket No. 2-3188. Decided November 25, 1974. 


Proceeds of resale — acceptance of check for constituting acknowledgment of 
full receipt therefor — Good delivery standards — failure to meet, constitut- 
ing breach of contract — Dismissal 


Where complainant breached the contract in that the lettuce shipped and accept- 
ed by respondent failed to meet good delivery standards, the complaint is 
dismissed. 


Counterclaim — accepted goods — Damages for breach of contract — mea- 
sure of — Reparation 


Where respondent accepted the lettuce in issue and its resale thereof was prompt 
and proper and respondent’s damages as a result of complainant’s breach 
in the amount of $2,075.25 together with the $4,270.25 paid complainant 
by respondent exceeds the total purchase price of the lettuce by $183.50, 
respondent is awarded reparation against complainant in the amount of 
$183.50 with interest. 


Barry L. Hersch, Beverly Hills, Cal., for complainant. 
LeRoy W. Gudgeon, Chicago, IIll., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


is a reparation proceeding under the Perishable 
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Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,891.75 for 
failure to make full payment for a shipment of lettuce purchased 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. The answer of respond- 
ent included a counterclaim against complainant in the amount of 
$578.50. Since the amount claimed as damages either in the 
formal complaint or the counterclaim does not exceed $3,000.00, 
the shortened procedure provided in the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, the parties were 
given the opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. 
Complainant filed an opening statement. Respondent submitted 
an answering statement, and complainant filed a statement in 
reply. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Kaplan’s Fruit and Produce Co., Inc., is a 
corporation whose address is 762 Market Court, Los Angeles, 
California. At the time of the transaction involved herein, 
complainant was licensed under the Act. 


2. Respondent, Michael J. Navilio, Inc., is a corporation whose 
address is 38-40 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about June 4, 1973, in the course of interstate com- 
merce, complainant, by oral contract, sold and shipped to 
respondent a truckload of 790 cartons of lettuce, two dozen size, 
with no grade specified, at $7.50 per carton f.o.b., plus 30 cents 
per carton cooling, for a total invoice price of $6,162.00. The 
contract was negotiated by G. F. Robertson Co., a broker from 
Salinas, California. 


4. The truckload arrived at destination in Chicago, during the 
early morning hours of June 8, 1973. It was unloaded thereafter, 
and respondent called for a USDA inspection at approximately 
9:30 a.m. When the inspection was made at approximately 12:15 
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p.m. on June 8, respondent had already sold and disposed of 447 
cartons of the lettuce in question leaving 343 cartons available for 
inspection. 


The inspection report read as follows: 


Condition: Each lot: heads or portion of heads not affected by condition 
defects are fresh and crisp. 


Wrapper leaves: no decay. 


Head leaves: 6 Wheels Brand: range from 1 to 5 heads per carton 
average 10 % damage from tipburn. Decay ranges from 2 to 9 
heads per carton average 22 %. Challenger Brand: average 1 % 
damage by tip-burn. Range from 1 to 3 heads per carton, average 
8 % damage by Russet Spotting. Decay ranges from 2 to 7 heads 
per carton average 17 %. Each lot: Decay is Bacterial Soft Rot in 
all stages, mostly advanced. 


5. Respondent accepted the lettuce, and on or about June 18, 
1973, tendered a check for $4,270.25 as payment for the lettuce, 
but has since refused to pay the balance of the purchase price of 
$1,891.75. 


6. The formal complaint was filed on October 5, 1973, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it sold respondent one truckload of 
lettuce for $6,162.00 for which it has received only $4,270.25. It 
has instituted this proceeding to recover the balance. Respondent 
does not deny having received and accepted the lettuce, but 
asserts that the dispute was settled and that the payment 
received by complainant was accepted as payment in full. 
Respondent, as a second defense, asserts that the shipment failed 
to meet the good delivery standards for lettuce set forth in section 
46.44 of the applicable regulations, because the lettuce was ab- 
normally deteriorated upon arrival in Chicago. It supported this 
by the Federal Inspection Report of June 8, 1973. Respondent 
also asserts a counterclaim for damages, in the event the defense 
of accord and satisfaction is not sustained. 


The first question for decision in this case, therefore, is whether 
or not an accord and satisfaction resulted when respondent 
tendered a check for $4,270.25 on June 18, 1973, and complainant 
cashed it. 


To constitute an accord and satisfaction, there must be a 
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bonafide dispute between the parties as to the amount due, and 
the check tendered in payment must be offered in satisfaction of 
the disputed amount, and be accompanied by such acts and 
declarations as amount to a condition that the check, if accepted, 
is accepted in full satisfaction. Zinno v. Marvin, 24 A.D. 396, 
398, 399 (1965). 


Both parties admit that a bonafide dispute existed, since the 
complainant and respondent were in direct contact with each 
other after the shipment arrived, and disagreed upon the amount 
owed for the lettuce. The evidence indicates, that the parties did 
not reach an agreement in their negotiations, and that respondent 
subsequently sent complainant a check for the net proceeds of the 
resale of the lettuce which complainant cashed. Attached to the 
check was a statement of account bearing the printed notation, 
‘“‘Endorsement of the check is receipt in full.’’ Included with the 
check was an account of sale, and a letter indicating the account of 
sale represented the proceeds upon resale. Complainant, although 
it cashed the check, alleged that this was done erroneously. 
Fearing that the check may have the effect of an accord and 
satisfaction, complainant attempted to recover it from the bank 
but was unsuccessful. Respondent contends from the facts above 
that there was an accord and satisfaction when complainant 
cashed the check. 


On the basis of the evidence submitted, we are not convinced 
that the payment was accompanied by such acts or declarations 
that indicate that it was accepted as full payment for the ship- 
ment of lettuce. The terms, of the printed notation on the 
statement attached to the check, show that the endorsement of 
the check constituted an acknowledgment of receipt in full of the 
net proceeds obtained from the resale of the lettuce as shown by 
the account of sale. The attached letter also does not indicate that 
acceptance of the check was to be full payment for the entire 
shipment. The Secretary reached a similar result in James Burns 
and Sons v. Dakota Chief Sales Co., 19 A.D. 110 (1960), where a 
statement attached to a check bearing the printed notation, 
‘“‘Endorsement of the check constitutes a receipt in full for items 
listed on statement,” was not sufficient for an acco:d and 
satisfaction, but instead was an acknowledgement of the receipt 
in full of the proceeds of resale. 


Respondent further alleges that complainant’s extreme efforts 
to recover the check after it was cashed indicate that it was un- 
derstood by complainant to be an accord and satisfaction. This is 
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not the case, however, since complainant only intended to protect 
itself, from a possible legal consequence it was unsure of. We 
conclude there was no accord and satisfaction. 


As a second defense, respondent contends that the shipment 
was in breach of contract, since it failed to meet good delivery 
standards for lettuce set forth in section 46.44 of the regulations. 


Section 46.44 states as follows: 


“Unless otherwise agreed to between the contracting parties, ‘good 
delivery’ in connection with f.o.b. contracts of purchase and sale means 
that the commodity meets the requirements of the contract at time of 
loading or sale and, if the shipment is handled under normal transportation 
service and conditions, will meet the following additional requirements on 
delivery at the contract destination. 


(a) Lettuce 1, ... 


2, If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain a maximum of 
15 %, by count, of the heads in any lot which are damaged by condition 
defects, including therein not more than 9 % serious damage of which not 
more than 5 % may be decay affecting any portion of the head exclusive of 
wrapping leaves... .” 


The Federal Inspection Report indicates that good delivery 
standards were not met. Although the seller was not the producer 
of the lettuce, and being unsure of its quality, sold it without any 
grade specification, there is no indication that the parties agreed 
that good delivery standards should not apply. 


Complainant urges, however, that 46.44 does not apply because 
the truck did not move under normal transportation service. It 
alleges that there was improper cooling during transit, and 
supports this by the Inspection Report which shows that the 
temperature of the lettuce at the time of inspection ranged from 
48 ° to 65 °. Respondent alleges that the temperature upon arrival 
was 38°, and rose while the lettuce was on the floor prior to 
selling. Respondent has also introduced a bill of lading with in- 
structions to the trucker to maintain temperatures at 36 to 38°. 


The evidence is insufficient to show any improper temperature 
during transit. The temperature was taken at 12:15 p.m. during 
the hottest period of the day, and the Market News Report in- 
dicates that at 7:30 a.m. the temperature in Chicago on June 8, 
was 71 °. It does not appear unusual for the temperature of lettuce 
to go up from 38° to 48-65° eight hours after delivery on a hot 
day. 
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Complainant further contends, that the inspection report 
should not be controlling as to the entire shipment since only 343 
cartons were available for inspection out of the shipment of 790. 
Respondent admits selling and disposing of 447 cartons prior to 
the inspection, but alleges doing so because the weekend was 
approaching and the condition of the lettuce was such, that had it 
waited until after the weekend to sell it, the produce may have 
been worthless. 


The evidence does not indicate that there was any selective 
selling on respondent’s part. Respondent, in its affidavit, af- 
firmed that the lettuce inspected was indicative of the mer- 
chandise as a whole. The record also shows that immediately after 
unloading the goods, before any resale, respondent requested an 
inspection. In view of the evidence, we are convinced that the 
inspection report representing nearly 50 % of the load, is sufficient 
to support the conclusion that the lot as a whole did not meet good 
delivery standards. 


There is no evidence to show abnormal transportation service or 
to show any other actions by respondent which were improper. 
Respondent rightfully exercised his option to accept the goods, 
and obtained a prompt inspection. He therefore has the right to 
obtain damages, as a result of complainant’s breach of contract. 


The measure of damages for breach of warranty for accepted 
goods is the difference at the time and place of acceptance between 
the value of the goods accepted, and the value they would have 
had if they met good delivery standards. In fixing the value of the 
goods accepted, the proceeds of the resale may be used as 
determining the value if the resale is prompt and proper. We will 
accept the Market News Report, introduced by respondent, 
showing sales of California lettuce arriving in Chicago on June 8, 
1973, as evidence of the value of lettuce meeting contract 
requirements. 


The resale of the lettuce occurred on the same day as acceptance 
and the price received of $5,824.75 can be taken as reflecting the 
value of the goods received by respondent. In examining the 
Market News Report, we find the price of lettuce of generally good 
quality and condition in Chicago on June 8, 1973, ranged from $10 
to $12. Respondent suggested $10.50 as the value of the lettuce 
had it met contract requirements, however, since no grade was 
specified, we will use the lower figure of $10. The value of the 
lettuce therefore was $7,900.00. The difference between this 
amount and the amount received on resale, or $2,075.25, 
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represents respondent’s damages. 


The total purchase price was $6,162.00. Respondent’s damages 
of $2,075.25 together with the $4,270.25 already paid by respond- 
ent exceeds the total purchase price of the lettuce by $183.50. 
Since respondent counterclaimed for damages, complainant is 
liable to respondent for the payment of this amount. The failure of 
complainant to pay respondent this amount is a violation of 
Section 2 of the Act for which reparation should be awarded with 
interest. 


ORDER 


The complaint is hereby dismissed. 


Within thirty days from the date of this order, complainant 
shall pay to respondent as reparation $183.50 with interest 
thereon at the rate of 8 % per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,139) 

A. C. CarPENTER, INc. v. GENE TYNER Foop Store. PACA Docket 
No. 2-3315. In order issued November 6, 1974, by Donald A. 
Campbell, Judicial Officer. 

(No. 16,140) 
THe CAvALIER-GULLING-Witson Co. v. Lecut & Moskowitz. 


PACA Docket No. 2-3373. In order issued November 15, 
1974, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — RELEASED FROM LIABILITY, as to American Brokers 
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(No. 16,141) 


. J. TEBBE & Sons Company ov. 


Donatp May Anp Company 
and/or AMERICAN 


Brokers. PACA Docket No. 2-3483. 
Dismissed with prejudice as to American Brokers in order 


issued November 5, 1974, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY, by 


Donald May & Company 


(No. 16,142) 


A. J. TEBBE & Sons Company v. DonaLp May & Company and/or 
AMERICAN Brokers. PACA Docket No. 2-3483. Reparation of 
$225.00 with 8 percent interest from June 1, 1973, awarded 
complainant against respondent Donald May & Company in 
order issued November 5, 1974, by Donald A. Campbell, 


Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,143) 


Cuiquita Branp Inc. v. Coroco Inc. PACA Docket No. 2-3518. 
Reparation of $67,596.20 with 8 percent interest from June 1, 
1974, awarded complainant against respondent in order 


issued November 4, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,144) 


Ayer & Price Fruit Co., Inc. v. RHopEs PropucE Company. 
PACA Docket No. 2-3521. Reparation of $2,868.30 with 8 
percent interest from July 1, 1974, awarded complainant 

against respondent in order issued November 6, 1974, by 

Donald A. Campbell, Judicial Officer. 
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(No. 16,145) 


Myer Tomators v. Stee. City Disrriputinc. PACA Docket 
No. 2-3519. Reparation of $250.00 with 8 percent interest 
from December 1, 1973, awarded complainant against re- 


spondent in order issued November 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,146) 


R. C. McEntire & Company v. Ruopes Propuce Company. PACA 
Docket No. 2-3520. Reparation of $3,891.50 with 8 percent 
interest from June 1, 1974, awarded complainant against 


respondent in order issued November 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,147) 


Cook Propuce, INc. v. WESTERN Fruit & CAnpy Company. PACA 
Docket No. 2-3524. Reparation of $1,968.00 with 8 percent 
interest from April 1, 1974, awarded complainant against 


respondent in order issued November 7, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,148) 


H. B. Srratton & Son v. Four Star Propuce & Canpy Co. 
PACA Docket No. 2-3525. Reparation of $2,667.50 with 8 
percent interest from November 1, 1974, awarded com- 
plainant against respondent in order issued November 7, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 16,149) 


K ALEEL Bros. Inc. v. WESTERN Fruit & Canpy Company. PACA 
Docket No. 2-3523. Reparation of $16,040.00 with 8 percent 
interest from July 1, 1974, awarded complainant against 


respondent in order issued November 7, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,150) 


Crown Sates Company, Inc. v. JOHNNIE WaTTs Propuce. PACA 
Docket No. 2-3532. Reparation of $1,822.50 with 8 percent 
interest from May 1, 1974, awarded complainant against 


respondent in order issued November 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,151) 


E1psoN-DEKLE Propuce, INc. v. ANN’s Propuce. PACA Docket 
No. 2-3530. Reparation of $844.50 with 8 percent interest 
from November 1, 1973, awarded complainant against 
respondent in order issued November 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,152) 


Six L’s Pacxinc Company, Inc. v. Custom Packine, Ltp. PACA 
Docket No. 2-3531. Reparation of $6,009.60 with 8 percent 
interest from September 1, 1974, awarded complainant 


against respondent in order issued November 22, 1974, by 
Donald A. Campbell, Judicial Officer. 
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